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PREFACE 


This valuable descriptive analysis of the Tokyo Trial should 
command the attention, not only of students of the War and of 
contemporary Japan, but of all international lawyers. For it is as 
a milestone in the development and application of international 
law that the war crimes trials will find their niche in the history 
of modern times. 

As the scene of the first great international trial, where many 
basic principles of the ius gentium received their first judicial formu- 
lation, Nuremberg has become a synonym for war crimes trials and 
has received the lion’s share of attention from both journalists and 
jurists. Unhappily, public indifference to the Tokyo Trial has been 
matched by an apparent lack of interest on the part of the sponsor- 
ing governments themselves. Up to now, for example, our own 
government has not undertaken to publish even the Tokyo Judg- 
ment, to say nothing of the testimony and other proceedings before 
the Tribunal. 

Publication of this excellent monograph by Solis Horwitz is, 
therefore, an especially welcome contribution by the Carnegie 
Endowment to a literature which is still shamefully sparse. 


TELFORD TAYLOR 
November, 1950 
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THE TOKYO TRIAL 


Solis Horwitz 


INTRODUCTION 


On the afternoon of 12 November 1948, the International Mili- 
tary Tribunal for the Far East convened for the last time in its 
court room in Tokyo. It met to render judgment and to impose 
sentence upon those whom it had found guilty of the grave charges 
which it had been considering for more than two years. This mem- 
orable session of the Tribunal brought to a close one of the most 
important trials in world history. 

As one of the major “‘war crimes” trials conducted by the Allied 
Powers following World War II, and, more particularly, as the Far 
Eastern counterpart of the trial held in 1946 before the Inter- 
national Military Tribunal at Nuremberg, this proceeding is of 
great consequence to jurists and students of international law. 
However, its full importance far transcends the concern of the 
jurists and legal scholars. As a detailed account of the manner in 
which an “aggressive war’’ situation develops and as a rich source 
of material covering practically every facet of Japanese history 
from 1928 to the close of World War II, this trial is of major im- 
portance to statesmen, diplomats, historians, political scientists, 
economists and psychologists. As an outstanding example of con- 
certed action by eleven nations representing more than one-half of 
the peoples of the world, it is of the utmost significance to all who 
are concerned with the elimination of war as a means of settling 
international differences and with the establishment of a system 
of world peace and order under law. 

Despite its importance, little is generally known about this trial. 
In this respect it differs substantially from its European counter- 
part. The Nuremberg trials, received much publicity and relatively 
widespread newspaper coverage throughout the proceedings. Scant 
attention was paid by the American press to the Tokyo trial. The 
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Nuremberg judgments were widely distributed and substantial por- 
tions of the records and documentation have been printed and made 
available 1 for research and study. No comparable action has as yet 
been taken with respect to the Tokyo judgment and records. 

However, now that all such trials have been substantially com- 
pleted, the time is ripe for studies and researches, not only to 
review and assess what was done, but also to consider the implica- 
tions for the world today and for the future. These tasks will be 
only half accomplished if we fail to evaluate properly the Tokyo 
trial as one of the main streams of source materials and experience 
for these studies. 


1 International Military Tribunal. U. S. Chief of Counsel. Nazi Conspiracy and Ag- 
gression. 8 vols. Washington, 1946-1948. 
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CHAPTER | 
ORIGIN AND AUTHORITY 


The trial and punishment of war criminals of the European Axis 
was, throughout World War II, a matter of grave concern to the 
Allied Powers. Germany’s systematic program of barbarity in occu- 
pied countries revealed clearly the need for taking action against 
the perpetrators of universally condemned brutal and deliberate 
atrocities. As early as 13 January 1942, the representatives of nine 
European countries occupied by Germany (Belgium, Czechoslo- 
vakia, France, Greece, Luxembourg, the Netherlands, Norway, 
Poland and Yugoslavia) joined in issuing the “St. James Declara- 
tion,” which placed among their principal war aims “the punish- 
ment, through the channel of organized justice, of those guilty or 
responsible for these crimes.” 2 This Declaration was followed by 
a number of other joint and separate statements and, by the end 
of 1943, plans had been initiated for the trial of the major German 
war criminals. 

In striking contrast to the strong expressions of intent to prose- 
cute and punish German war criminals there is a paucity of similar 
public declarations with regard to Japanese war criminals. The 
statement of President Roosevelt regarding War Refugees of 12 
March 1944 * strongly condemned the atrocities being committed 
by both the Germans and the Japanese, but his remarks on punish- 
ment of those responsible for the atrocities were directed primarily 
to the German situation and left in doubt the American attitude 
toward the punishment of Japanese malefactors. The only direct 
public pronouncement of an intention to try and punish Japanese 
war criminals by a responsible United States official appears in 
Vice President Wallace’s address of 28 December 1942, on ‘“Amer- 
ica’s Part in World Reconstruction:” 


A special problem that will face the United Nations immediately upon 


2 Punishment for War Crimes; The Inter-Allied Declaration Signed at St. James's 
Palace, London on 13th January 1942, and relative documents (Issued by the Inter- 
Allied Information Committee, London, 1942), p. 3- 

8 For a discussion of the origins of the Nuremberg Tribunal see International Concilia- 
tion, No. 450 (April 1949). 

4 U.S. Department of State Bulletin, 1944, X, pp. 277-8. 
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the attainment of victory over either Germany or Japan will be what to 
do with the defeated nation. Revenge for the sake of revenge would be 
a sign of barbarism — but this time we must make absolutely sure that 
the guilty leaders are punished, that the defeated nation realizes its defeat 
and is not permitted to rearm.§ 


The clearest expression by any Allied Government engaged in 
the Pacific conflict of its intention to try and punish Japanese War 
Criminals was made by China in accepting an invitation to be an 
observer to the signing of the “Saint James Declaration.”” Wunsz 
King, the Chinese Minister to the Netherlands Government, 
wrote: 


In authorizing me to participate in the ceremony at the meeting of the 
13th, the Chinese Government wishes to subscribe to the principles 
outlined in the Declaration by which the crimes committed by the 
enemy occupying authorities are solemnly condemned and the authors 
are to be held accountable therefor, as it is also its intention to apply the 
same principles to the Japanese occupying authorities in China when the 
time comes. 


In those Chinese territories at present under Japanese occupation, the 
Chinese people have during long years past fallen victim to the acts of 
barbarism and violence perpetrated by the Japanese, such as the mass 
murder of civilians, the wilful destruction of cultural and educational 
institutions, the systematic endeavor to deprave the Chinese race by 
means of narcotic drugs, and other acts too many and too repulsive to be 
mentioned here. 

The Chinese Government believes that the elementary principles of 
justice and morality cannot be vindicated unless the wrongs thus done 
to the Chinese people as those done to other peoples are equally dealt 
with according to law.® 


Although the “Cairo Declaration” of 1 December 1943,7 issued 
as a joint communique by China, the United Kingdom and the 
United States, has been considered as the Far Eastern counterpart 
of the declarations relative to European war criminals, it is mark- 
edly different in emphasis.® The Cairo Declaration announced that 


5 Louise W. Holborn (comp. and ed.) War and Peace Aims of the United Nations 
(Boston: World Peace Foundation 1943, 1948) Vol. I, p. 147 to 154, at p. 150. 


6 Ibid. pp. 387-8. 

7 U. S. Department of State Bulletin, 1943, p. 394; Holborn, op. cit. Vol. Il, p. 11. 

8 Judgment of the International Military Tribunal for the Far East, November 
4-12, 1948, p. 2. 
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“The Three Great Allies are fighting this war to restrain and punish 
the aggression of Japan,” but the language immediately following, 
to the effect that Japan would be stripped of all territory which she 
had taken by force and violence, strongly indicates that the powers 
had in mind the punishment of Japan as a nation and not the punish- 
ment of the individuals responsible for its aggression. 

Basic policy for the trial and punishment of Japanese war crimi- 
nals was for the first time publicly announced on 26 July 1945, in 
the “Proclamation Defining Terms for Japanese Surrender” (usu- 
ally referred to as the “Potsdam Declaration”) jointly issued by 
China, the United Kingdom, and the United States and subse- 
quently adhered to by the Soviet Union.® The relevant provisions 
declared : 


(6) There must be eliminated for all time the authority and influence 
of those who have deceived and misled the people of Japan into embark- 
ing on world conquest, for we insist that a new order of peace, security 
and justice will be impossible until irresponsible militarism is driven from 
the world. 

(10) We do not intend that the Japanese shall be enslaved as a race 
or destroyed as a nation but stern justice shall be meted out to all war 
criminals, including those who have visited cruelties upon our pris- 
oners...™ 


By the Instrument of Surrender, signed on 2 September, 1945, the 
Japanese plenipotentiaries, acting by command and on behalf of the 
Emperor of Japan, accepted the provisions of the Potsdam Declara- 
tion and undertook 


for the Emperor, the Japanese Government and their successors to carry 
out the provisions of the Potsdam Declaration in good faith, and to issue 
whatever orders and take whatever action may be required by the 
Supreme Commander for the Allied Powers or by any other designated 


9 However, certain practical steps had already been taken prior to this time. On 
10 May 1944, at the request of China, the United Nations War Crimes Commis- 
sion had established at Chunking a Far-Eastern Sub-Commission which functioned 
actively until March 1947. The Commission also created a committee of its own com- 
posed of representatives of countries especially concerned to which certain charges 
were directly presented. 

10 U. S. Department of State, Bulletin, XIII, 1945, pp. 137-8. 
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representative of the Allied Powers for the purpose of giving effect to 
that Declaration.” 

Implementation of the terms of the Potsdam Declaration began 

immediately upon the signing of the Surrender Instrument. On 6 
September 1945, the United States issued a “Statement of the In- 
itial Surrender Policy for Japan,” the substance of which had been 
sent by radio to General of the Army Douglas MacArthur, Supreme 
Commander of the Allied Powers (SCAP) on 29 August 1945. It 
directed that 
Persons charged by the Supreme Commander or appropriate United 
Nations Agencies with being war criminals, including those charged with 
having visited cruelties upon United Nations prisoners or other na- 
tionals, shall be arrested, tried, and if convicted, punished. Those wanted 
by another of the United Nations for offenses against its nationals, shall, 
if not wanted for trial or as witnesses or otherwise by the Supreme Com- 
mander, be turned over to the custody of such other nation.” 
The initial policy statement was followed, on 21 September 1945, 
by a directive issued by the United States Joint Chiefs of Staff, and 
approved by all nations taking part in the occupation of Japan. This 
directive ordered the investigation, apprehension and detention of 
all persons suspected of war crimes. The Supreme Commander was 
to appoint special international courts and to prescribe their rules 
of procedure. He was to establish an agency under his command 
which should include representatives of the Allied Powers, to in- 
vestigate and prosecute individuals and organizations before inter- 
national military courts and to advise him on matters relating to 
war criminals. This agency was to attach importance to the investi- 
gation of crimes against peace and to recommend to the Supreme 
Commander a plan for an international court for the trial of such 
offenses.13 

The original directives, although known and approved by the 
other allied nations, represented unilateral action on the part of the 
United States. This method of operation was not limited to the 
question of war crimes. It was a temporary device for conducting a 

11 The End of The War in The Pacific, U. S. National Archives Publication, No. 46-6, 
Washington, 1945, p. 12. 


12 U. S. Department of State Bulletin, XIII, pp. 423-427, at p. 425. 
81 History of the United Nations War Crimes Commission, op. cit., p. 383. 
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joint occupation under the command of a national of one of the 
allied nations until the joint machinery for carrying on such an 
occupation could be perfected. Negotiations for the creation of such 
machinery had begun as early as 21 August 1945, and as a result, a 
Far Eastern Advisory Commission convened in Washington on 
30 October 1945, to make recommendations for the formulation of 
policies by which Japan’s obligations under the Instrument of 
Surrender might be fulfilled.14 

The Soviet Union refused to participate in the work of the Ad- 
visory Commission because of its wholly advisory character. At the 
Moscow Meeting of the Foreign Ministers, in December 1945, the 
United States, Britain and the Soviet Union conducted further 
negotiations on the subject of greater Allied participation in the 
occupation of Japan; and at the conclusion of the meeting issued on 
27 December 1945, with the concurrence of China, a communique 
establishing the “Terms of Reference of the Far Eastern Com- 
mission.”’ 15 The Far Eastern Commission, composed of representa- 
tives of Australia, Canada, China, France, India, the Netherlands, 
the Philippine Commonwealth, the USSR, the United Kingdom, 
and the United States, was empowered ‘“‘to formulate the policies, 
principles and standards in conformity with which the fulfillment 
by Japan of its obligations under the terms of surrender may be 
accomplished.”” Commission decisions were to be translated into 
directives by the United States and transmitted by it to the Su- 
preme Commander, who was in turn charged with their imple- 
mentation. Pursuant to the Terms of Reference, the Far Eastern 
Commission was established in February 1946, and held its first 
meeting on 26 February.16 

Because of its fundamentally international character, the Com- 
mission felt that any war crimes policy should be an Allied rather 
than a unilateral United States policy.17 This resulted in the Policy 
Decision of 3 April 1946, on the “Apprehension, Trial and Punish- 


14 Activities of the Far Eastern Commission, Report by the Secretary General, U.S. De- 
partment of State Publication 2888, Far Eastern Series 24, 1947, Pp. 2. 

15 U.S. Department of State Bulletin, XIII, No. 340, 1945, Pp. 1027-1032, at pp. 
1028-1030. 

16 Activities of the Far Eastern Commission, op. cit., Pp. 2. 

17 [bid., p. 28. 
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ment of War Criminals in the Far East.” 18 Except for a provision 
extending the right to appoint judges to the international courts to 
all nations represented on the Far Eastern Commission, and the pro- 
vision requiring the Supreme Commander to consult with the 
representatives in Japan of the members of the Far Eastern Com- 
mission before exercising his powers over the judgment and sen- 
tences of the international courts, the Policy Decision otherwise 
followed the original United States directives and was embodied in 
a new directive to the Supreme Commander on 23 April 1946. 19 

The directives for the trial of Far Eastern war criminals followed 
closely the basic pattern for the trial of European Axis war crimi- 
nals. Major offenders were to be prosecuted by an international 
agency before an international court. All others were to be tried 
before national courts or commissions. 

Preliminary steps leading to the apprehension and detention of 
the major war criminals were undertaken by the Legal Section of 
SCAP.?° Upon the completion of this task, the International Prose- 
cution Section was established on 8 December 1945 to investigate 
and prosecute cases against the major war criminals. Joseph B. 
Keenan, of Washington, D. C., former Assistant to the Attorney 
General of the United States, who had been appointed on 30 No- 
vember 1945, by President Truman as Chief of Counsel for the 
prosecution of war crimes charges against the major leaders of 
Japan,2! was, simultaneously with the creation of the section, 
appointed Chief of Counsel and of Section. Since the directives re- 
quired that trials prosecuted by this agency be held before an in- 
ternational tribunal, the Supreme Commander issued on 19 January 
1946, a special proclamation establishing the International Military 
Tribunal for the Far East (IMTFE).22 


18 Ibid., Appendix 39, pp. 97-100. 

19 History of the United Nations War Crimes Commission, op. cit., p. 383. 

20 The principal task of the Legal Section was the investigation and prosecution of 
all war criminals not included in the above category. The Legal Section had Australian, 
British, Canadian and Chinese Divisions which participated in its investigations and 
maintained liaison with their own national war crimes agencies. This Section prosecuted 
hundreds of cases including those of Generals Yamashita and Homma in the Philippines. 

21 Executive Order 9660, November 29, 1945, Federal Register, X, p. 14591. 

22 International Military Tribunal For The Far East, Established at Tokyo January 19, 
1946, U. S. Department of State Publication 2765, pp. 3-4. 
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CHAPTER II 


THE CHARTER OF THE TRIBUNAL AND 
THE TRIAL MACHINERY 
The Charter 


The duty of preparing a plan for an international court in accord- 
ance with the directives devolved upon the Chief of the Interna- 
tional Prosecution Section. The plan recommended by him and his 
associates was adopted in substance in the Charter of the Inter- 
national Military Tribunal for the Far East promulgated on 19 
January 1946.23 Inasmuch as none of the Allied Associate Prose- 
cutors had arrived in Japan prior to the promulgation of the 
Charter, the original instrument was drawn up, in its entirety, by 
the United States. The Associate Prosecutors began to join the 
Section toward the end of January, 1946 and immediate considera- 
tion was given to amending the Charter to incorporate their sug- 
gestions. On 26 April 1946, after all the Allied delegations except 
the Indian had had an opportunity to suggest revisions, the Charter 
was amended to incorporate their suggestions and the changes 
necessitated by the Policy Decision of the Far Eastern Commis- 
sion.24 

The Charter as amended consisted of seventeen articles divided 
into five sections. Section I, consisting of Articles 1 to 4, dealt with 
the Constitution of the Tribunal. Article 1 established the Tribunal 
for the just and prompt punishment of the major war criminals 
in the Far East. Article 2 fixed the number of members at not less 
than six nor more than eleven to be appointed by the Supreme 
Commander from names submitted by the Signatories to the In- 
strument of Surrender, and India and the Philippines. The officers 
of the Tribunal as defined by Article 3 were a President appointed 
from the members of the Tribunal by the Supreme Commander, 
and a General Secretary likewise to be appointed by the Supreme 
Commander. The General Secretary was to direct the work of the 
Secretariat which was to receive all documents, maintain the rec- 

23 General Orders No. 1, General Headquarters Supreme Commander For The 
Allied Powers, 19 January 1946, U. S. Department of State Publication 2675, pp. 5-10. 


24 General Orders No. 20, General Headquarters Supreme Commander For The 
Allied Powers, 26 April 1946, U. S. Department of State Publication 2675, pp. 11-16. 
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ords, and provide clerical service for the Tribunal. Article 4 pro- 
vided that six members might convene the Tribunal in formal ses- 
sion, and that a majority of all members would be necessary for a 
quorum. All decisions were to be made by the majority vote of the 
members present and the President was given the decisive vote in 
the event of a tie. A member absent at any time could take part in 
all subsequent proceedings unless he disqualified himself in open 
court because of insufficient familiarity with the proceedings. 
Section II defined the jurisdiction of the Tribunal and set forth 
certain general provisions with respect to the trial. The first two 
sentences of Article 5 conferred upon the Tribunal the power to 
try and punish Far Eastern war criminals who as individuals or as 
members of organizations were charged with offenses which in- 
cluded crimes against peace. The acts for which the Tribunal might 


try and punish such persons were — 


a. Crimes against Peace: Namely, the planning, preparation, initiation, or 
waging of a declared or undeclared war of aggression, or a war in viola- 
tion of international law, treaties, agreements or assurances, or partici- 
pation in a common plan or conspiracy for the accomplishment of any 


of the foregoing. 


b. Conventional War Crimes: Namely, violations of the laws or customs of 
war. 

c. Crimes against Humanity: Namely, murder, extermination, enslave- 
ment, deportation, and other inhumane acts committed before or during 
the war, or persecutions on political or racial grounds in execution of or 
in connection with any crime within the jurisdiction of the Tribunal, 
whether or not in violation of the domestic law of the country where 
perpetrated. 

The remaining sentences of Article 5 and of Article 6 dealt with the 
responsibility of the accused. Leaders, organizers, instigators and 
accomplices participating in the formulation and execution of a 
conspiracy were to be held responsible for all acts performed by any 
person in execution of the conspiracy. The official position of the 
accused or a claim of superior orders was not to be accepted as a 
defense but might be considered in mitigation of punishment. Arti- 
cle 7 granted the Tribunal rule-making power not inconsistent with 
the Charter. Article 8 imposed upon the Chief of Counsel the 
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responsibility for the investigation and prosecution of charges 
against war criminals within the jurisdiction of the Tribunal and 
authorized any of the United Nations which had been at war with 
Japan to appoint an Associate Counsel to assist the Chief of Counsel. 

Section III of the Charter contained the provisions guaranteeing 
a fair trial to the accused. The indictment was to bea plain, concise 
and adequate statement of each offense charged, and was to be 
furnished, together with a copy of the Charter, to the accused in a 
language understood by him, in adequate time for defense. Trial was 
to be conducted both in English and Japanese, and translations of 
documents were to be provided as needed and requested. The right 
of each accused to select his own counsel subject to the disapproval 
of the Tribunal was recognized; and the Tribunal was empowered 
to appoint counsel for an accused either upon his request or, in the 
absence of such request, if the Tribunal deemed it necessary for a 
fair trial. The accused had the right through himself or through 
counsel (but not through both) to examine any witness subject to 
such reasonable restrictions as the Tribunal might determine. To 
aid the accused in obtaining evidence needed for his defense 
he was permitted to apply in writing to the Tribunal for the 
production of witnesses or documents. When the Tribunal granted 
the application, the Tribunal was to be given such aid in obtaining 
production of the evidence for the accused as the circumstances 
required. 

Section IV, consisting of Articles 12 to 15, directed the Tribunal 
to confine the trial strictly to the expeditious hearing of the issues 
raised by the charges, to take strict measures to prevent any action 
which would cause unreasonable delay and to rule out irrelevant 
issues and statements. The Tribunal was to deal summarily with 
contumacy, but without prejudice to the determination of the 
issues. It was not to be bound by technical rules of evidence, was 
to apply expeditious and non-technical procedure and to admit 
all evidence deemed to have probative value. It was to take judicial 
notice of facts of common knowledge, of the authenticity of official 
documents and reports of any nation, and of the proceedings, rec- 
ords and findings of military or other agencies of any of the United 
Nations. 
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Section V contained the provisions with respect to judgment and 
sentence. The Tribunal could impose a sentence of death or such 
other punishment as it should determine to be just. Its judgment, 
giving the reasons on which it was based, was to be announced in 
open court and transmitted to the Supreme Commander for action. 
Sentence was to be executed upon the order of the Supreme Com- 
mander, who could at any time reduce or otherwise alter the sen- 
tence but not increase its severity. 

The drafters of the Tokyo Charter took full advantage of the 
work of their predecessors in London, and to avoid substantial 
differences in carrying out related programs, followed as closely 
as possible the Nuremberg Charter. However, the Far Eastern 
directives and special problems peculiar to the conduct of trials of 
Japanese war criminals required certain specific changes. 

The provisions governing the constitution of the Nuremberg 
Tribunal, composed of members from only four nations, were not 
satisfactory for a Tribunal composed of members of eleven nations. 
Nor was the system of alternates for the judges used at Nuremberg 
feasible for the much larger court at Tokyo. A bench of twenty-two 
judges would have been so unwieldy as to hamper the progress of a 
trial already faced with many obstacles militating against an ex- 
peditious proceeding. The lack of alternates and the possibility 
that, during a lengthy trial a judge might, because of illness, be ab- 
sent at times, required a provision clarifying the right of a judge to 
return after being absent, leaving the question of his disqualifica- 
tion for insufficient familiarity with the proceeding to his own 
discretion. 

The two Charters also differed with respect to their prosecuting 
agencies. At Nuremberg each signatory had the right to appoint 
a Chief Prosecutor. The four Chief Prosecutors acted as a commit- 
tee only in specified instances but otherwise acted individually al- 
though in collaboration with the others. At Tokyo, responsibility 
for investigation and prosecution rested solely on the Chief of 

Counsel. Associate Counsel designated by the participating nations 
had the duty of assisting him. While this plan was wholly con- 
sonant with the principles governing the occupation of Japan, it 
was an unusual departure from ordinary international practice. For 
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the first time eleven nations had agreed in a matter other than actual 
military operations to subordinate their sovereignty and to permit a 
national of one of them to have final direction and control. 

One of the most apparent differences between the two Charters 
is the variation in language used to define the persons over whom 
the Tribunals had jurisdiction. The Tokyo Tribunal had jurisdic- 
tion of persons only if they were charged with offenses which in- 
cluded crimes against peace. If they were so charged, all of their 
offenses were tried by the Tokyo Tribunal but if not, their offenses 
were tried before a different Tribunal. The Nuremberg Tribunal, 
on the other hand, had no such exclusive provision, although ac- 
tually all of the defendants were indicted for crimes against peace. 

Although the Tokyo Tribunal was authorized to try and punish 
war criminals who had committed offenses either as individuals or 
as members of organizations, provisions similar to Articles 9 and 10 
of the Nuremberg Charter authorizing declarations that certain 
organizations or groups were “‘criminal organizations” were omitted 
from the Tokyo Charter. Preliminary studies of Japanese organiza- 
tions failed to reveal any close parallel between the German organi- 
zational program and that of Japan. There were many so-called 
‘patriotic societies” such as the Black Dragon Society, the Greater 
Japan Society, and the Imperial Rule Assistance Association, but 
none of them corresponded to the S.A. or the Gestapo with their 
highly organized program to carry out as a group mass murder, 
pillage and destruction. The Japanese organizations were designed 
rather as propaganda weapons to prepare the people psychologically 
for war, and for that reason might well be considered as instruments 
in the commission of crimes against peace, and therefore organiza- 
tions having a criminal purpose. However, the aggressive purpose 
in each instance was so carefully hidden behind a facade of patriot- 
ism that it would have been impossible to establish or find that the 
members other than the top leaders had any knowledge of the crim- 
inal purpose of the organization, an essential prerequisite to a dec- 
laration of criminality of the organization. The top leaders were 
in any event to be tried as individuals and their use of these organi- 
zations to effectuate their criminal purposes was part of their 
criminal acts. 








488 


Another interesting variation from the Nuremberg Tribunal 
procedure was the question of language. The Nuremberg Charter 
provided that all official documents be produced and all court pro- 
ceedings conducted in English, French, and Russian and in the 
language of the defendant. A similar provision in the Tokyo Char- 
ter would have required the proceedings to be conducted not only 
in English, French, Russian and Japanese but also in Chinese, 
Dutch and probably Spanish. In view of the fact that the language 
of the accused was Japanese, a language with peculiarly difficult 
translation problems, it was readily conceded that the use of more 
than one language in addition to Japanese would so increase the 
burden on all parties as to render a trial impracticable. Inasmuch as 
the language common to seven of the participating nations was 
English, that language was chosen. Each nation except the Soviet 
Union sent as members of the Tribunal and as Associate Counsel 
personnel well acquainted with the English language.25 


The International Military Tribunal 


Shortly after the promulgation of the Charter, the Supreme Com- 
mander, on 15 February 1946, appointed the members of the 
Tribunal from among the names designated by the participating 
nations. The Tribunal was originally composed of the following 
eleven judges: 

Australia: Sir William Flood Webb, Chief Justice Supreme 


Court of Queenland, later Justice High Court of 
the Australian Commonwealth. 


Canada: Stuart E. McDougall, Puisne Judge, Quebec 
Court of King’s Bench (Appeal Side). 
China: Mei, Ju-Ao, Acting Chairman, Foreign Affairs 


Committee, Legislative Yuan. 
France: Judge Henri Bernard. 


Great Britain: Lord Patrick, Senator, His Majesty’s College of 
Justice in Scotland. 


India: R. M. Pal, Judge, High Court of Calcutta. 


25 Although Associate Counsel from the Soviet Union was fluent in the English lan- 
guage, the Soviet member of the Tribunal was not. His nation, however, provided him 
with the necessary staff for the translation of the proceedings into Russian. 
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Netherlands: Bernard V. A. Roling, Judge, Court of Utrecht. 

New Zealand: Erima H. Northcraft, Justice, Supreme Court of 
New Zealand. 

Philippines: Delfin Jaranilla, Justice, Supreme Court of the 
Philippines. 

Soviet Union: I. M. Zaryanov, Major General of Justice, Mili- 
tary Collegium, Supreme Court of the Soviet 
Union. 

United States: John P. Higgins, Chief Justice, Superior Court of 
Massachusetts. 


In June 1946, the United States member had to return to the 
United States, and resigned. He was succeeded by Major General 
Myron H. Cramer, former Judge Advocate General of the United 
States Army. The member from Australia, Sir William Webb, was 
designated as President of the Tribunal. In his absence the presi- 
dency was temporarily filled by General Cramer. 

On all matters arising during the course of the trial and on all 
important procedural and preliminary matters, the Tribunal func- 
tioned as a court en banc, decisions being made in accordance with 
the views of the majority present. To expedite routine procedural 
matters the members of the Tribunal authorized the President to 
sit in chambers and dispose of such matters on its behalf. 

Assistance to the Tribunal in executing its duties was furnished by 
the Secretariat of the Tribunal headed by the General Secretary. 
This agency operated under the supervision of the members of the 
Tribunal and directed all Tribunal functions except those per- 
formed by the members. Included in the work of the Secretariat 
was supervision of the Clerk of Court, the Marshal and the court 
reporters, all of whom had the usual duties performed by such offi- 
cers in all courts. In addition the Secretariat had jurisdiction over 
the reproduction center, the photographic division and the lan- 
guage section. It also supervised the Language Arbitration Board. 
This Board composed of three members, one appointed by the Tri- 
bunal, one by the prosecution and one by the defense, resolved all 
questions of disputed translations of documents and testimony and 
its decision was final. 

The Secretariat was also given regulatory power over admission 
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to the courtroom and the duty of equitably dividing available court 
room space between Allied personnel and Japanese nationals de- 
siring to attend the trial. In order to maintain proper liaison with 
both the Allied and Japanese press, particularly the latter, the Civil 
Information and Education Section of SCAP stationed with the 
Secretariat an officer whose duty was to maintain liaison between 
the press and the Tribunal, the prosecution and the defense, and to 
make available to the Allied and Japanese press, copies of all docu- 
ments and other materials. 


The International Prosecution Section 


Each of the United Nations which had joined in forming the 
Far Eastern Commission elected to appoint to the Prosecution Staff 
an Associate Counsel to assist the Chief of Counsel. The following 
served as Associate Counsel: 


Australia: Justice Alan James Mansfield and Col. Thomas 
Mornane 

Canada: Brigadier Henry Grattan Nolan 

China: Judge Che-chun Hsiang 

France: Robert Oneto 


Great Britain: Arthur S. Comyns-Carr 

India: Govinda Menon 

Netherlands: Justice W. G. F. Borgerhoff-Mulder 
New Zealand: Brigadier Ronald Henry Quilliam 
Philippines: Major Pedro Lopez 


Soviet Union: Minister S. A. Golunsky and Major General of 
Justice A. N. Vasilyev 


The Chief of Counsel emphasized from the beginning that al- 
though final responsibility rested with him, the project was a co- 
operative one and that as far as possible any decision on policy 
should reflect the best combined judgment of all participants. This 
aim was accomplished through the establishment of the Executive 
Committee, which was composed of all Associate Counsel and sev- 
eral senior members of the United States staff. The Executive 
Committee was charged with the duties of selecting the defendants, 
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preparing the indictment and formulating all basic policy deci- 
sions for the trial. Implementation of the decisions of the Exec- 
utive Committee was entrusted to the smaller Committee on Evi- 
dence. 

Since the magnitude of the task required that the burden of the 
work be divided among a large number of individual attorneys, 
each working on a particular segment without a complete and de- 
tailed knowledge of the entire case, a high degree of coordination 
was essential if the unity of the case was to be preserved. A dual 
system of coordination was established. Control of all preparation 
and presentation was placed under a single Chief of Trial. Closely 
allied with the office of the Chief of Trial was a special division of the 
legal staff designated as the Research and Analysis Section. To this 
latter section was assigned the duty of condensing the voluminous 
record into a convenient and usable form, the supervision of all 
studies relevant to two or more divisions of the case and the prepa- 
ration of all general arguments and summations. The work of this 
division was disseminated daily throughout the staff. 


The International Defense Panel 


The highly coordinated and integrated organization of the prose- 
cution was not duplicated by the defense. The nature of the defense 
problem would alone have prevented a parallel organization. There 
were a large number of defendants and the interests of some were in 
direct conflict with the interests of others. Coordinated efforts 
were perforce required to be limited to situations, more or less con- 
fined in scope, where the mutual interests of two or more defend- 
ants permitted a temporary joining of forces. 

Following the pattern at Nuremberg, it was expected that each 
of the defendants would provide himself with counsel and that 
the burden of presenting the defense would rest on Japanese coun- 
sel. This was the primary pattern followed. Each of the defendants 
was represented by one or more Japanese lawyers. Many of the 
Japanese counsel were extremely able and readily adapted them- 
selves to the novel situation of an international trial. This accom- 
plishment was noteworthy. The position of the lawyer in Japanese 
society differs from his position in the western nations, and he plays 
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a much smaller role in a trial than does his brother lawyer in either 
the Continental or Common Law systems. 26 

From the very beginning it had been recognized by both the 
Allies and the Japanese that Japanese counsel might be handicapped 
in their efforts to provide an adequate defense for the accused. 
Accordingly, in response to a request from the Japanese Govern- 
ment, the United States furnished a corps of attorneys to assist 
Japanese counsel. The original purpose in furnishing this assistance 
was to provide an advisory group of able and qualified lawyers to 
assist Japanese counsel, and to provide the highest degree of co- 
ordination consistent with an adequate defense for each of the de- 
fendants. Pursuant to this idea, the General Secretary designated 
a Chief Defense Counsel. However, this plan did not meet with the 
approval of the Tribunal. At its first chambers meeting the Tribunal 
ruled that no counsel, United States or Japanese, would be heard 
unless he was chosen by one of the defendants to represent him. 
This ruling had immediate and substantial effects upon the conduct 
of the defense. Difficulties arising over the selection of counsel by 
the accused led to the resignation of the Chief Defense Counsel and 
several others. The office of Chief of Defense Counsel ceased to 
exist. Each United States counsel now had one or more defendants 
to represent. His duty to that client required greater participation 
in presentation of his defense, and his involvement in his client’s 
case lessened his ability to cooperate with other defense counsel in 
coordinating and consolidating the work of the defense. 

Within the limitations of their duties to their individual clients, 
defense counsel did attempt to coordinate their work as much as 
possible. An Evidence Committee to pass on and select evidence 
was established. Counsel representing defendants with common in- 
terests on some or all of the issues joined forces for the preparation 
and presentation of the evidence on those matters. 


26 This difference is also manifest in the emphasis laid upon motive. A Japanese 
witness will not answer the simplest question without explaining either the motive 
which led to his answer or all the background and surrounding circumstances which he 
deems necessary to its proper understanding. He is discursive and will talk around a 

uestion, giving a monumental amount of unimportant detail and avoiding, sometimes 
skillfully and sometimes not, the main question. He will often concede a basic fact but 
insist upon amplifying a detail of no importance. Schooled in rigid patterns of polite- 
ness he is apt to answer a question not in the light of his knowledge but according to 
what he alin the examiner desires him to say. 
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The machinery of the defense otherwise paralleled that of the 


prosecution. It had investigative, language, document and adminis- 
trative divisions with functions similar to those of the prosecution. 
Their activities, however, were not as extensive. This was due to 
the fact that upon completion of the prosecution case, prosecution 
language, document and reproduction facilities were made avail- 
able to the defense. Prosecution facilities were used extensively by 
the defense without complaint at any time by any of the defendants 
or their counsel. 











CuHapTER III 
THE DEFENDANTS AND THEIR INDICTMENT 


Rarely has any group of men undertaking a project of similar 
size and scope been less prepared for their task than were the origi- 
nal twenty-odd members of the legal staff of the prosecution when 
they began their labors on 8 December 1945. Although the princi- 
pal events of Japanese history and international relations since 1928 
were fairly well known to all of them, few of them had any knowl- 
edge about Japan, the Japanese, or the principal figures involved 
or any real appreciation of the magnitude of the venture they were 
undertaking. Furthermore, nothing of substantial value had been 
done in Washington or elsewhere toward gathering evidence or in 
assembling information. Fortunately, there were present in Tokyo 
attached to SCAP several persons well qualifed to assist in the ac- 
quisition of necessary background knowledge. By a stroke of good 
fortune, at the very outset, Marquis Kido, Lord Keeper of the 
Privy Seal and one of the principal suspects, voluntarily turned 
over to the prosecution his complete diary covering the entire pe- 
riod under investigation. This diary was not only a source of much 
valuable evidence but became the working bible of the prosecution 
and the main key to all further investigation. 

The complete lack of evidentiary material made it imperative 
that practically the entire American legal staff (the only staff then 
in Tokyo) turn its full energies to investigation. For the following 
two months all but about six of the attorneys were engaged in in- 
terrogating the leading suspects and other important Japanese 
governmental and military personnel. Each suspect or other prin- 
cipal figure was examined, at least partially during the next two 
months and stenographic transcripts were made of his testi- 
mony. Further interrogation continued regularly thereafter but all 
examination of defendants ceased with the lodging of the indict- 
ment. Much valuable material was acquired through the interro- 
gations, but their full value was not realized, chiefly because of the 
inadequate background of the interrogator. 

At the same time that the interrogations were proceeding, a plan 
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was initiated for the acquisition of documentary evidence. Teams 
of investigators went into the various ministries of the Japanese 
Government and the offices of the several military and naval es- 
tablishments and confiscated their important documents. These 
records were turned over to the Prosecution Document Division 
and the Language Division for immediate scanning. Full translation 
was limited to those documents whose ultimate importance could 
not be questioned. 

By the middle of February 1946, most of the Allied delegations 
had arrived and the Executive Committee began work on its prin- 
cipal task of selecting the defendants and preparing the indict- 
ment. Sufficient evidence had now been gathered from the interro- 
gations and the documents at least to indicate who the principal de- 
fendants would be and the general directions that the indictment 
must follow. The majority of the attorneys engaged in interroga- 
tion were now relieved of this duty and were assigned to preparing 
from the available evidence dossiers on each leading suspect and 
to making recommendations concerning his inclusion or exclusion 
from the list of principal defendants. These dossiers became the raw 
material upon which the judgment of the Executive Committee 
was based. 

Many long sessions of the Executive Committee were devoted 
to the problem of the choice of defendants. The final selection was 
the result of an arduous process of weighing and balancing the 
guilt of one suspect against that of another. Careful attention and 
analysis was given to each dossier. In cases where the Committee 
was not unanimous either for inclusion or for exclusion, other 
attorneys were asked to review the matter and prepare new dos- 
siers. In cases of highly controversial figures the attorneys who had 
prepared the dossiers appeared before the Committee to elaborate 
their views and were closely questioned on their recommendations. 

In making their choices, the members of the Committee followed 
certain tests of inclusion or exclusion. First, the Committee auto- 
matically eliminated all persons who could not be charged with the 
commission of crimes against peace. Second, the Committee sought 
to select a representative group of defendants. This posed a dual 
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problem. It meant not only the selection of defendants from the 
various organs of the Japanese Government such as the Cabinet, 
the Privy Council and the General Staff which had played vital 
roles in Japan’s program of aggression. It also meant that in view 
of the long period of Japan’s aggression, adequate representation 
must be given to each of its important phases. Third, the persons 
chosen as representing a particular organ or phase should be the 
principal leaders and have primary responsibility for the acts com- 
mitted. Fourth, no person was to be included as a defendant unless 
the evidence against him was so strong as to render negligible the 
chances for acquittal. These tests were applied to all but two of the 
defendants. 

The initial selection had been made without consultation with 
the Associate Counsel from the Soviet Union, who joined the prose- 
cution late in April 1946, only a few days before the indictment was 
scheduled to be lodged with the Tribunal. Upon his arrival he 
approved the selection of the defendants already chosen, but re- 
quested that the defendants Shigemitsu and Umezu, who had not 
previously been considered as principal offenders, be added and 
this was done upon his assurance that there was sufficient evidence 
to establish their guilt. 

The Committee had hoped to limit the number of defendants 
for the first trial (which eventually became the first and only trial) 
to fifteen, but the length of the period involved and the number of 
important events made it impossible to select a representative 
group of less than twenty-eight. Even this list excluded many of 
the principal leaders of the aggressive policy who either had died 
or had grown so old as to raise serious doubts whether they would 
survive a trial of considerable duration. Had these other leaders 
been available, there is no doubt that they would have replaced in 
the dock some of the defendants finally chosen. 

Those selected for indictment were: Araki, Sadao; Dohihara, 
Kenji; Hashimoto, Kingoro; Hata, Shunroku; Hiranuma, Kiichiro; 
Hirota, Koki; Hoshino, Naoki; Itagaki, Seishiro; Koiso, Kuniaki; 
Matsui, Iwane; Matsuoka, Yosuke; Minami, Jiro; Muto, Akira; 
Nagano, Osami; Oka, Takasumi; Okawa, Shumei; Oshima, Hiro- 
shi; Sato, Kenryo; Shigemitsu, Mamoru; Shimada, Shigetaro; 
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Shiratori, Toshio; Suzuki, Teiichi; Togo, Shigenori; Tojo, Hideki; 
and Umezu, Yoshijiro.27 

/.. of the defendants, except Okawa and Hashimoto, had held 
the highest government and military offices. Among them were: 


Prime Ministers: Hirota, Hiranuma, Tojo, Koiso 
Foreign Ministers: Hirota, Matsuoka, Togo, Shigemitsu 
War Ministers: Minami, Araki, Itagaki, Hata, Tojo 
Navy Ministers: Nagano, Shimada 

Finance Minister: Kaya 

Education Ministers: Kido, Araki 

Home Ministers: Hiranuma, Kido, Tojo 

Overseas Ministers: Koiso, Togo 

Greater East Asia Ministers: Shigemitsu, Togo 
Presidents, Planning Board: Hoshino, Suzuki 

Ministers Without Portfolio: Hiranuma, Hoshino, Suzuki 
Chiefs of Army General Staf*: Tojo, Umezu 

Lord Keeper of the Privy Seal: Kido 

President, Privy Council: Hiranuma 

Ambassadors: Oshima, Shiratori, Shigemitsu, Togo 


The list of defendants finally selected shows two noteworthy 
omissions. The Emperor of Japan was not indicted. Likewise no 
member of the industrialist group was indicted. Both decisions 
have been the subject of much comment and some criticism. 

A study of the Emperor’s role in Japan’s aggression was made 
from two different points of view — his role in the governmental 
machinery of Japan, and his personal role in supporting or objecting 
to the aggressive policy of his advisers. A study of the govern- 
mental machinery from both the point of view of theory and of 
operation showed the Emperor’s role to be that of a figurehead. 

The problem of the industrialists was more complicated. While 
there was evidence that certain of the industrialists had to some 
extent used prisoners of war as laborers and had in some instances 
even mistreated them, they could not be charged for these crimes 
before the Tribunal unless they could also be charged with crimes 
against peace. There can be little or no question that without the 
aid of industry the military and governmental leaders could not 

27 A brief biographical sketch of each defendant appears in Appendix B, p. 578. 


Matsuoka and Nagano died during the course of the trial and the case against Okawa 
was not considered because of his mental condition. 
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have carried out their program of aggression. But this was not the 
determining question. A clear distinction must be made between 
the industrialist who for patriotic and economic reasons fills govern- 
ment orders for armaments, munitions and other implements of 
war to be used in connection with an aggressive war, and the in- 
dustrialist, who for economic reasons, or otherwise, aids, abets, or 
collaborates with military and governmental leaders in the formu- 
lation and execution of a program of aggression. It is the latter 
industrialist who properly can be said to have committed crimes 
against peace. No evidence was produced to the satisfaction of the 
Executive Committee that any industrialist occupied the position 
of a principal formulator of policy. Conditions in Japan made it 
important that the indictment of an industrialist not be undertaken 
unless his conviction was almost a certainty since an acquittal might 
well have been regarded as a blanket approval of all Japanese in- 
dustry and industrialists. 

While the Executive Committee was deliberating the selection 
of the defendants, work was progressing on the preparation of the 
Indictment. A sub-committee headed by Mr. Arthur S. Comyns- 
Carr, the Associate Counsel representing the United Kingdom, was 
set up to prepare the instrument. Mr. Comyns-Carr, himself, did 
most of the actual preparation and the Indictment finally adopted 
was largely a British document. The Indictment departed to some 
extent from the model at Nuremberg. The most apparent depar- 
ture was the spelling out of each of the criminal acts directed toward 
or in furtherance of an aggressive war as separate crimes and setting 
them forth in separate counts. In addition, the particulars in sup- 
port of the counts were not included in the main text but were 
placed in five appendices to the Indictment. 

The body of the Indictment contained fifty-five counts divided 
into three groups. Group One, consisting of counts 1 through 36, 
was entitled “Crimes Against Peace”; Group Two, consisting of 
counts 37 through 52, bore the designation ‘‘Murder’’; and Group 
Three, covering counts 53 through 55, carried the title “Other 
Conventional War Crimes and Crimes Against Humanity.” 

Counts 1 to 5 in Group One were the conspiracy counts with 
respect to crimes against peace, and charged conspiracies to wage 
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wars of aggression and wars in violation of international law, treaties, 
agreements, and assurances. Count 1, the basic count, which cov- 
ered the entire scope of Japanese aggression, charged that the 
defendants from 1928 to 1945 had entered into a broad continuing 
conspiracy the object of which was 


that Japan should secure the military, naval, political and economic 
domination of East Asia and of the Pacific and Indian Oceans, and of all 
countries and islands therein and bordering thereon, and for that purpose 
should alone or in combination with other countries having similar 
objects, or who could be induced or coerced to join therein, wage de- 
clared or undeclared war or wars of aggression and war or wars in viola- 
tion of international law, treaties, agreements and assurances, against any 
country or countries which might oppose that purpose. 


This count charged that there had been one single gigantic con- 
spiracy to wage all the aggressive wars fought by Japan from 1931 
through 1945. However, at the time of drafting, while the evidence 
was clear that all Japan’s aggressive actions from and after 1935 and 
1936 were part of a single common plan, and, while there was already 
some evidence that the aggression against China from 1931 to 1934 
was likewise part of the same conspiracy, the evidence to establish 
the latter point was too inconclusive to permit complete reliance 
on one count alleging a single huge conspiracy. As an act of caution 
to avoid an acquittal of those guilty of conspiracy merely because 
the conspiracy had been stated too broadly, the overall conspiracy 
was broken down into its constituent smaller conspiracies. These 
were incorporated into counts 2 through 5. Count 2 charged a con- 
spiracy to wage aggressive war against China to obtain domination 
of Manchuria. Count 3 charged a similar conspiracy against China 
to obtain domination of all of China. Count 4 charged a conspiracy to 
wage aggressive war against the United States, the British Com- 
monwealth of Nations, France, the Netherlands, China, Portugal, 
Thailand, the Philippines and the Soviet Union in order to secure 
domination of East Asia and of the Pacific and Indian Oceans. 
Count 5 charged a conspiracy among the defendants, Germany 
and Italy to wage aggressive wars against all the powers named in 
count 4 to secure the domination of the whole world, each aggressor 
nation having its own special sphere of domination. 
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The substantive crimes against peace were set forth in counts 
6 through 36. Counts 6 through 17 charged all the defendants with 
having planned and prepared wars of aggression against Australia, 
Canada, China, France, India, the Netherlands, New Zealand, the 
Philippines, Thailand, the USSR, the United Kingdom, and the 
United States. Counts 18 to 26 charged the initiation of a war of 
aggression against all of the nations named excepting the Nether- 
lands. Counts 27 to 39 charged all the accused with waging aggres- 
sive warfare against all the nations against which they planned war. 

Group II of the counts of the Indictment charged all of the 
defendants in some instances and some of them in others with hav- 
ing committed the crimes of murder or of conspiracy to murder. 
Counts 37 and 38 charged conspiracies to kill members of the 
armed forces and civilians of certain of the allied nations and Thai- 
land by the initiation of unlawful hostilities in violation of the Pact 
of Paris of 27 August 1928 and other treaties and conventions. 
Counts 39 to 43 charged certain defendants with having committed 
murder at Pearl Harbor, Kota Bahru, Hong Kong, and Davao and 
aboard H.M.S. Petrel on 7 and 8 December 1941. In count 44 all 
the defendants were charged with a conspiracy to murder by pro- 
curing or permitting murder on a wholesale scale of prisoners of 
war and civilians in the power of Japan. Counts 45 to 50 charged 
the murder of disarmed soldiers and civilians of the Republic of 
China at Nanking, Canton, Hankow, Changsha, Hengyang and 
Kweilin and Liuchow. Counts 51 and 52 alleged the murder of 
members of the armed forces of Mongolia and the Soviet Union 
in the region of the Khalkin-Gol River, and members of the Soviet 
armed forces at Lake Khassan. 

From the point of view of the development of international 
penal law these murder counts were the most interesting. The 
murder of prisoners of war and of allied civilian populations under 
Japanese control come within the classification of conventional war 
crimes and crimes against humanity and were the equivalent of 
similar charges in the Nuremberg Indictment. However, the mur- 
der charges in the Tokyo Indictment were not limited to murders 
which were conventional war crimes and crimes against humanity. 
They also included murder as a crime against peace. 
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The counts comprising Group III charged the defendants with 
the commission of conventional war crimes and crimes against hu- 
manity. Count 53 charged a conspiracy to order, authorize and per- 
mit the military, naval and police forces of Japan to commit breaches 
of the Laws and Customs of War against enemy armed forces, 
prisoners of war and civilians, and a conspiracy to have the Govern- 
ment of Japan abstain from taking adequate steps to secure ob- 
servance of the Laws and Customs of War and to prevent breaches 
thereof. Count 54 charged the accused with having ordered, au- 
thorized and permitted conduct in violation of the Laws and Cus- 
toms of War; and count 55 averred that they had violated the laws 
of war by deliberately and recklessly disregarding their legal duty 
to take adequate steps to secure observance of the Laws and Cus- 
toms of War and to prevent their breach. 

The particulars of the crimes of which the defendants were ac- 
cused were set forth in the five appendices to the Indictment. 
Appendix A was a summary of the principal matters and events 
upon which the prosecution would rely to establish the commission 
of the crimes against peace. Appendices B and C contained state- 
ments of the treaty provisions and official assurances which Japan 
had violated. Appendix D summarized Japan’s obligations under 
the Laws and Customs of War and listed fifteen categories of vio- 
lations of those obligations. Appendix E was a statement of the in- 
dividual responsibility of the defendants for the crimes charged, 
setting forth the major offices held by each of the accused together 
with the record of their attendance at the principal meetings in 
which Japan’s policy of aggression was defined and elaborated. 

The Indictment was signed by the Chief of Counsel and all 
Associate Counsel acting on behalf of their respective nations and 
lodged with the Tribunal on 29 April 1946. The Tribunal then 
fixed 3 May 1946, for the arraignment of the defendants. 











CHAPTER IV 
THE TRIAL 


The Tribunal convened formally for the first time on the 
morning of 3 May 1946. Its first session was devoted to the reading 
of the Indictment. On the following day each of the defendants 
except Okawa pleaded not guilty to all the charges.28 At the con- 
clusion of the pleas, the Tribunal fixed 3 June 1946 for the opening 
of the trial and 13 May 1946 for hearing on preliminary motions. 


The Preliminary Motions 


Although the Supreme Commander recognized the dangers of 
allowing the Tribunal to be used as a sounding board for propa- 
ganda against the occupying powers and their policies, he had pro- 
mulgated a Charter which, unlike the Nuremberg Charter, con- 
tained no prohibition against challenging the Tribunal or its 
members. As a result, on the opening day of the trial, objection was 
made to the participation of Sir William Webb, the President, 
because of his previous service as Australian War Crimes Com- 
missioner. The members of the Tribunal, the President not par- 
ticipating, declined to entertain the challenge, holding that they 
were without authority to review the appointments of the Supreme 
Commander or to pass on the qualifications of his appointees. 
Notwithstanding this ruling, the Tribunal did entertain three mo- 
tions attacking its legality and jurisdiction. 

The first motion filed by all the defendants contested the legality 
of the Tribunal under the Potsdam Declaration and the Instru- 
ment of Surrender. The major attack upon the Indictment was 
made through a supplemental motion filed by Hiranuma, Mat- 
suoka, Shigemitsu, Togo and Umezu and later adopted by the other 
defendants. This raised the most fundamental issues of the trial — 
whether aggressive war was a crime in international law; whether 
killing in the course of an aggressive war constituted murder; whether 
there was individual responsibility for international crimes. A spe- 
cial motion filed on behalf of Itagaki, Kimura, Muto and Sato 


28 Okawa’s plea was deferred to a later date as he had been removed from the court 
room for pyschiatric treatment. 
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challenged the power of the Tribunal to try them in view of their 
status as surrendered prisoners of war. 

After full argument, on 17 May 1946, the Tribunal denied all 
three motions for reasons to be given later. It was the Tribunal’s 
intention at the time to prepare a separate opinion of its con- 
clusions on the legal problems. Subsequently, it decided to permit 
reargument of all questions of law during final arguments, and 
therefore refrained from making public its views until the entry 
of its final judgment. 


The Case for the Prosecution 


Although the prosecution was prepared to proceed as scheduled 
on 3 June 1946, at the request of the defense the trial date was 
extended to 13 June 1946. However, in order to permit the Chief 
of Counsel to return to the United States for previously arranged 
conferences, the opening address for the Prosecution was delivered 
as planned on 4 June. 

The prosecution undertook to establish the following facts: 

3etween 1928 and 1945 certain individuals, including the de- 
fendants, entered into a common plan whereby, under the pretext 
of an incident to be created, Japan would invade, conquer, enslave 
and exploit Manchuria, with the object and purpose of using it 
as a springboard and base for securing complete domination and 
control of East Asia and the Pacific and Indian Oceans. To effec- 
tuate this plan, the conspirators were to seize control of the 
government of Japan either through a coup d'etat or through the 
gradual infiltration of their members throughout all the high posts 
in Japan’s political structure. The plan was to be accomplished 
through wars of aggression against any nation which stood in the 
way of the accomplishment of its objects and purposes. Pursuant 
to the common plan certain of the conspirators created in Sep- 
tember 1931 the requisite incident and proceeded to put the entire 
project into eperation step by step. As the execution of the plan 
progressed, government acquiescence and cooperation were ob- 
tained through coups d'etat, assassinations and) infiltration bring- 
ing into power those favoring the acts of aggression. By 1936, the 











594 
conspirators had so infiltrated the government and had become 
so powerful that their entire plan was adopted as the national 
policy of Japan. Once in control of the government they accelerated 
their program of preparing Japan militarily, politically and eco- 
nomically for war; and planned, prepared, launched and waged 
aggressive wars not only against China, but against all the other 
prosecuting powers and Thailand and the Mongolian People’s 
Republic. In the course of execution of their plan, they ordered or 
permitted to be committed innumerable atrocities against pris- 
oners of war and civilian internees and against civilian populations 
in occupied areas. 

The opening statement did not attempt to do more than to 
focus the attention of the Tribunal upon the principal problems 
and to sketch in bold outline the ultimate facts which the prose- 
cution would try to establish. This was in accordance with the 
plan of presentation advanced by the prosecution, and approved 
by the Tribunal, to avoid some of the complexities inherent in a 
case dealing with thousands of events during seventeen years. To 
avoid the possibility of confusion which might arise from a strictly 
chronological presentation of the facts which would reflect at the 
same time the participation of each of the defendants, the case was 
divided into a number of phases. Each phase dealt with one, or, at 
the most, two of the threads woven into the pattern of the case. 
The principal facts to be established in each phase were outlined 
at the opening of each phase. 

The prosecution opened its case in chief on 13 June 1946 with 
the presentation of certain basic documents. These included the 
treaties, agreements and assurances which the defendants were 
charged to have violated and other international compacts which 
the defendants had used to further their aggressive activities. 
With these were presented governmental charts and maps reflect- 
ing the expansion of Japanese aggression from 1931 to 1945. 

Phase I was not concerned with the proof of the commission of 
any of the criminal acts, but was an introductory phase basic to a 
satisfactory understanding of each of the subsequent phases. The 
liability of the defendants rested upon the fact that they had 
committed the acts as government officials or had instigated or 
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coerced other government officials to commit them. The purpose 
of Phase I was to fix the locus of responsibility for these acts within 
the framework of the Japanese government, thereby establishing 
the liability of the defendants who had held office when the various 
acts were committed. 

Phase I was executed in two steps. In the first step all relevant 
information on the Japanese government, whether contained in 
the basic documents already in evidence, or to be elicited from 
witnesses in later phases as the trial progressed, was compiled and 
presented to the Tribunal in the form of a statement on the govern- 
ment of Japan. The second step linked the governmental responsi- 
bilities established by step one to the individual defendants. 

The prosecution’s case against the defendants rested largely upon 
a proper understanding of the governmental system of Japan. No 
greater error could have been made than to assume from certain 
surface resemblances that the Japanese system was similar either 
in theory or in operation to other political systems. In form the 
Japanese government did resemble the typical European constitu- 
tional monarchy. There was at its head an Emperor who governed 
through his Cabinet and a parliament, or Diet, under the provisions 
of a written constitution. The Diet was a bicameral body, com- 
prised of a House of Peers and a House of Representatives. The 
Cabinet, headed by a Prime Minister, was made up of the chiefs 
of each of the usual executive departments or ministries. There 
was a Privy Council. The resemblance, however, was completely 
superficial. The documents and other evidence showed that in both 
theory and operation the Japanese government was unique among 
known systems of government. 

The Japanese theory of government was predicated upon two 
inconsistent propositions. The first maintained that all powers of 
government were vested exclusively in the Emperor and that all 
other government organs functioned only as advisers to him. How- 
ever, the second proposition maintained that the Emperor was a 
deity and could not because of his divinity be held responsible. The 
impasse arising from the situation where an all-powerful Emperor 
was at the same time a non-responsible divinity was overcome by 
holding the advisers to the Emperor responsible for their advice. 
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If he acted in accordance with their advice, they, and not he, were 
responsible. To avoid responsibility incompatible with his divinity, 
the Emperor had, therefore, to act at all times in accordance with 
the advice of his advisers. In theory power rested with the Em- 
peror; in fact, it was exercised only by the advisers. 

The principal policy organs of the Japanese government as estab- 
lished by the prosecution analysis and the supporting evidence 
were the Cabinet, the Privy Council and the Supreme Command. 
These governmental organs were not independent of each other in 
either personnel or function. All members of the Cabinet were ex 
officio members of the Privy Council. The Ministers of War and 
Navy, although members of the Cabinet and of the Privy Council, 
were also members of the Supreme Command, and their selection 
was determined not by the Prime Minister but by the members of 
the Supreme Command. Moreover, with respect to problems of 
national defense and foreign relations each of the organs possessed 
important powers. Although jurisdiction over foreign affairs and 
national defense rested with the Cabinet, the ratifying power over 
all international treaties and agreements was in the Privy Council. 
The Supreme Command, by virtue of its power to use the armed 
forces to protect the state from internal and external attack and 
other powers relating to military operations, claimed and exercised 
the right to formulate policy relative to declarations of war, foreign 
relations, treaty negotiation and ratification, and all domestic mat- 
ters having any conceivable connection with national defense. 

To avoid an impasse and the pursuit of conflicting policies, as 
Japan’s program of militarism developed, the practice was adopted 
of resolving the differences between these organs of government 
through the Liaison Conference and the Imperial Conference. The 
Liaison Conference was composed of the principal Cabinet minis- 
ters and their chief assistants, the President of the Privy Council 
and the principal members of the Supreme Command and their 
chief assistants. In the case of policy decisions of the highest im- 
portance, the members of the Liaison Conference, after having 
made their determination, would meet in the presence of the Em- 
peror in an Imperial Conference to reaffirm their decision. A deci- 
sion of the Imperial Conference was considered irrevocable unless 
expressly reopened by the Emperor. 
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The defendants’ relations to the various government agencies 
were established through membership rosters of each of the groups 
and the official government record of each accused. 

Phase II, dealing with conditions within Japan during the 
period of the indictment, had two primary objectives. The first 
was to show how the accused and others in order to attain their 
purposes had captured and retained control of the Japanese govern- 
ment. The second was to show how they had used this control to 
prepare and indoctrinate the Japanese people for a program of 
aggressive warfare. 

From 1928 to 1941 there had been fifteen different cabinets. 
It was the task of the prosecution to prove that the collapse of each 
was a planned step in furtherance of the common plan. Some of the 
principal figures in Japanese public life such as Barons Wakatsuki, 
Okada, and Shidehara, and General Ugaki, who had been political 
victims of the conspiracy, testified. In addition participants in the 
coups d'etat and assassinations, which brought some of the cabinets 
to an end, told their story for the first time before the Tribunal. 
Secret testimony taken in inquiries, criminal trials and courts 
martial following the coups d’etat and assassinations was introduced 
into evidence. This evidence disclosed that from 1928 to 1941 each 
change in government was brought about either to further the 
common plan or to meet a situation created by some act furthering 
the plan. 

In support of the second objective which was to show how the 
conspirators had prepared and indoctrinated the Japanese people for 
aggressive warfare, the prosecution introduced the testimony of a 
former Minister of Education, teachers in schools and universities, 
newspaper men and motion picture producers. Major regulations 
affecting censorship and samples of printed and cinematic propa- 
ganda materials were also introduced. The burden of this evidence 
tended to establish the fact that the conspirators had systematically 
and intelligently used the educational system, censorship, propa- 
ganda, police coercion and political organizations to prepare and 
indoctrinate the Japanese for war. 

Within the schools emphasis was increasingly laid on military 
training including weapon instruction and militaristic indoctrina- 
tion, and military control and supervision became increasingly 
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dominant until it became absolute. Outside the school system a 
vast propaganda campaign was carried out through every informa- 
tional medium. The indoctrination and propaganda stressed the 
principles of Hakko Ichiu, the superiority of the Japanese race, 
Japan’s holy mission to subordinate first Greater East Asia and then 
the world to her control, and that the United States and Britain 
were the great obstacles to the fulfillment of Japan’s destiny. Wide 
dissemination of this propaganda was insured through rigid censor- 
ship by the police of all media of public information and through 
the Imperial Rule Assistance Association which, reaching into every 
family in Japan, formed an effective weapon in controlling the 
people for the support of government policy. 

Phase III dealt with Japan’s military aggression against Man- 
churia and Phase IV dealt with Japan’s military aggression against 
the rest of China. The division was a wholly artificial one made at 
a time when the evidence connecting the aggression in Manchuria 
to that of the rest of China as part of a common plan had not yet 
been fully developed. It was continued after the connecting evi- 
dence had been discovered, as a convenient method of dividing the 
preparation and presentation of the Chinese materials. 

The task of Phase III was to demonstrate that, pursuant to the 
common plan, an incident had been fomented at Mukden by the 
Kwantung Army; that under the guise of settling the incident all 
Manchuria was occupied; that it was separated from China; and 
that a completely controlled puppet government was established 
and used and exploited for Japanese purposes. 

The prosecution’s task was greatly facilitated by the fact that 
the principal events of the phase had previously been investigated 
and judged by an international body. The Lytton Commission 
had conducted its inquiry into Japanese aggression while it was 
still going on; and the League of Nations had unanimously con- 
demned Japan. However, the Report of the Commission did not 
tell the full story. The Commission had not been concerned with 
the Manchurian aggression as a part of a broader common plan or 
whether the Mukden Incident and the rapid military occupation 
of Manchuria were carried out pursuant to plan. Much information 
which had been withheld from the Commission was now available 
to the prosecution. 
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Prime Minister Wakatsuki, Foreign Minister Shidehara and 
Baron Okada gave important testimony, hitherto undisclosed, on 
actions taken within the Cabinet. Consuls Morishima and Hayashi 
testified from personal knowledge of events in Mukden and 
Shanghai. General Tanaka, Ryukichi, who was at one time closely 
allied to the conspiratorial coterie until his break in 1941 with 
Tojo, told in detail of the plans and work of the defendants and 
their associates. Henry Pu-Yi, puppet Emperor of Manchukuo, 
testified at length as to the conditions under which he had become 
Emperor and under which he had served. The oral testimony was 
confirmed by newly discovered documentary evidence. The 
Foreign Office files disclosed reports and departmental instructions. 
The Great Manchurian Diary of the Army wasa complete collection 
of every piece of paper that had to do with Japanese activity in 
Manchuria. Many important details weresupplied by the Kido Diary. 

This evidence showed that within the army there was a group 
which subscribed to the doctrine that Japan must take Manchuria 
and use it as a stepping-stone for the aggrandizement of the Empire. 
Failing in their efforts both by persuasion and by force to have the 
doctrine adopted as government policy, this group through their 
members in the Kwantung Army formulated a complete plan for 
the occupation of Manchuria. Pursuant to the plan they created 
the Mukden Incident of 18 September 1931 and using it as a pre- 
text carried out the military occupation of Manchuria and Jehol. 
With this accomplished, they fostered an “independence move- 
ment,” established a new government for Manchuria and placed 
Pu-Yi at its head. Policy for this new government was determined 
in Tokyo and its execution was carried out by Japanese officials 
who held the real power of government in the new state and were 
under the direct control of the Kwantung Army. 

In Phase IV, which continued the story of Japanese aggression 
in China, the testimony of General Tanaka again played an im- 
portant part, particularly in establishing the behind-the-scenes 
machinations of the conspirators. Other than this, the testimony of 
Japanese witnesses was not of much importance. The bulk of the 
testimony came from British, Chinese and United States eye- 
witnesses. Captured Japanese government documents and the Kido 
Diary were again principal sources of prosecution evidence. 
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The story which unfolded from these materials showed that the 
conspirators, having successfully obtained Japanese domination of 
Manchukuo, now proceeded to carry out the second part of their 
program, which was to separate Inner Mongolia from China. By 
the spring of 1936 this had been accomplished with the establish- 
ment of the Inner Mongolian Autonomous Council which was 
closely linked with the puppet Manchukuoan government. Simul- 
taneously with this step, plans were drafted by the Kwantung 
Army to separate the North China provinces from the Central 
Government of China. The conflict between these plans and the 
program of the Okada government, which envisaged the stabiliza- 
tion of East Asia through cooperation with China, led to the army 
revolt of 26 February 1936. As a result, Hirota, the new premier, 
abandoned the Okada program and accepted the army demands. 
On 11 August, 1936 the Hirota Cabinet adopted “The Funda- 
mental Principle of Our National Policy.” This hitherto undis- 
closed document defined Japan’s policy as “‘securing a steady foot- 
ing of our empire in the Eastern Continent as well as developing 
in the South Seas under the joint efforts of diplomatic skill and 
national defense.” To achieve this aim, they would “strive to eradi- 
cate the Russian menace” and would develop their military forces 
in Korea and Manchuria “‘so as to enable us to strike a hit at the 
very outset of the war upon the Russians.” They would “‘also be 
prepared against Britain and America” and would increase their 
naval armaments sufficiently to secure “the command of the sea in 
the Western Pacific counter to the American Navy.” In carrying 
out this policy they would rely primarily upon diplomatic meas- 
ures, being careful to maintain amicable relations with other pow- 
ers, but the military authorities would “assist the activities of the 
diplomatic organ from within in order to have it act fully and ad- 
vantageously, evading all the time to act from without as far as 
possible.” The preparatory drafts of this document made it clear 
that the objectives were to be attained if possible through diplo- 
matic means with military assistance, but if diplomacy failed, they 
would be achieved by war. 

Following the adoption of the fundamental policy, after careful 
planning the Lukouchiao and Shanghai Incidents were created as 
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pretexts for military action, and hostilities which subsequently 
spread to all of China were begun. While at first efforts were made 
through German mediation to limit the hostilities and to consoli- 
date the gains already made, when it became apparent that greater 
gains might be easily obtained, these efforts were discontinued and 
the Japanese government determined that it would not deal with 
the Chinese government but would insist on the establishment of 
a new government. This remained the attitude of the Japanese 
government, and fighting continued in China until the Japanese 
surrender in 1945. 

As various areas in China came under Japanese control, following 
the pattern in Manchuria, new governments functioning under 
Japanese control were established. In 1940, these were merged into 
a new Chinese government headed by Wang-Ching-Wei, who 
surrendered to Japan all independence and freedom of action in 
diplomatic and military matters. 

In the presentation of the main story of Japanese aggression 
against China, two matters had been set apart for special considera- 
.tion. One of the reserved subjects was the use by the Japanese of 
drugs in the execution of their aggressive plans. This was the sub- 
ject matter of Phase V. 

The control of drugs had been for some time a subject of inter- 
national regulation. Data on its use, spread and control were 
regularly collected by consular agents. Annual reports required by 
the International Drug Conventions were filed with the Secretariat 
of the League of Nations. The prosecution’s case was built on these 
reports supplemented by the testimony of British, Chinese and 
United States medical and police officials who had had first hand 
experience with the drug traffic in China under Japanese control. 

This evidence showed that, although the Japanese were a party 
to the International Drug Conventions, they systematically vio- 
lated their commitments by continuous and official encourage- 
ment of the production and use of narcotic drugs. Under the Japa- 
nese, Manchukuo became the center of the world-wide drug traffic 
and, in China, narcotics became a public enterprise of the puppet 
governments. Throughout both Manchukuo and China, drugs were 
openly advertised and sold. The traffic was fostered as a rich source 
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of government revenue. In Manchukuo the revenues from nar- 
cotics were pledged as security for the payment of Manchukuoan 
bonds underwritten by the Bank of Japan. In China, in 1939 the 
Japanese military estimated that the annual revenue from the 
narcotization policy was $300,000,000. 

The second matter reserved for special treatment was the 
economic domination and exploitation of China and its resources. 
This subject was presented to the Tribunal in Phase VI. 

The dominant idea of a series of secret Cabinet, War Ministry 
and Privy Council decisions was the formation of a single economic 
unit of Japan, Manchukuo and China under Japanese control. The 
program assigned to Japan the function of promoting science and 
technique and of developing power industries; to Manchukuo the 
task of perfecting and developing basic industries; and to China 
the function of developing resources and undertaking large-scale 
production of raw materials. 

Japanese officials were placed in key posts and “national policy” 
companies were created under the protection and supervision of 
Japan to ensure control of the economic system. Banking privileges 
were available only to Japanese although all persons were com- 
pulsorily required to deposit a portion of their earnings in the 
banks. Land was confiscated and turned over to Japanese immi- 
grants, while the Chinese farmers were moved into undeveloped 
lands. All Chinese from 18 to 45 were required to render labor 
service to the Japanese army. 

Chinese property was confiscated. China’s resources and wealth 
were stolen, depleted and despoiled. Plants were denuded and 
mines worked out. Equipment was sold, destroyed or removed. 
Industries were taken over at a fraction of real value even when 
computed in terms of a non-inflated currency. 

After the adoption in August 1936 of the Fundamental Policy, 
the Japanese Government not only waged an aggressive war against 
China but also carried out a program of preparation for war against 
China, the Soviet Union and the western powers. Internally, the 
military and naval establishments were greatly strengthened and 
the national economy was geared for war. Externally, Japan pre- 
pared to carry out her program through military alliances with 
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Germany and Italy. Its preparation for war through alliances was 
the subject matter of Phase VII. 

The evidentiary materials were all documentary. In addition 
to Japanese Foreign Office materials and the interrogations, the 
prosecution had available voluminous German official documents 
describing the collaboration between Japan, Germany and Italy. 
The Ciano Diary furnished specific details on Italian actions. 

The documents showed that in 1936 the defendants and their 
co-conspirators regarded the Soviet Union as the most immediate 
obstacle to their conquest of East Asia. Although war with the 
Soviet Union was regarded as ultimately inevitable, if Japan first 
fought the USSR without having obtained control of China and 
the southern regions, it might be left so weakened as to be com- 
pelled to postpone indefinitely the movement to the south. A war 
against China at that time, on the other hand, would be relatively 
easy, especially if the Soviet Union could be restrained, by an 
alliance with a third power, from assisting China. 

Even before the decision of August 1936 the army had conducted 
negotiations with Germany for a military aid treaty against the 
Soviet Union. These negotiations culminated, after the adoption 
of the fundamental policy, in the Anti-Comintern Pact of Novem- 
ber 1936. 

This Pact, providing for cooperation in combating communist 
activities, was a blind for an attached secret agreement to take no 
measure which would relieve the Soviet position if either of the 
signatories was unprovokedly attacked or menaced by the Soviet 
Union, and to consult immediately to preserve their common inter- 
ests. Although the secret agreement purportedly was to be effective 
only in case of Soviet aggression, it was regarded by both parties 
as the basis for future joint military action in the event of war 
with the Soviet Union. 

The first act of alliance was followed by a period of strengthening 
relations between Japan and Germany. These were reflected in 
Germany’s recognition of Manchukuo and of Japan’s special posi- 
tion in China. Despite the strengthening of the relationship be- 
tween the two governments, efforts to bring about a stronger mili- 
tary alliance aimed against both the Soviet Union and the western 
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powers were wholly unsuccessful until July 1940, when the army 
succeeded in replacing the Yonai Cabinet with the second Konoe 
Cabinet in order to expand further the military aggression to the 
south. Within a few days of its accession to office, the Konoe Cabi- 
net decided to enter into a strong military alliance with Germany 
and Italy. The decision contemplated a basic agreement for mutual 
cooperation to establish a new order in Europe and in Asia. It de- 
fined Japan’s sphere for her New Order in East Asia as including 
the Mandated Islands, Indo-China, the Pacific Islands, Thailand, 
Malaya, Borneo, the Netherlands East Indies, Burma, Australia, 
New Zealand, India, Manchukuo and China. Japan would restrain 
the Soviet Union and try to have it align itself with the Axis. It 
would bring pressure on the United States and take steps to elimi- 
nate British political and economic interests in East Asia. The 
decision to use armed force against Britain and the United States 
would be made in the light of the China situation, but Japan would 
join the war irrespective of the China conflict if conditions per- 
mitted no further delay. As a result of this decision on 27 Septem- 
ber 1940, the Tripartite Pact was concluded. The Pact provided 
that Japan, Germany and Italy recognized each other’s leadership 
in establishing a new order in their respective spheres and agreed 
that if one of them was attacked by any power not engaged in the 
European War or China Incident, the others would aid in all 
political, economic and military ways. 

Beginning in November 1941, final arrangements were made to 
implement the Tripartite Pact. Official assurances of aid in the 
war against the United States were given by Germany and Italy 
to Japan on 2 and 3 December, 1941. Shortly following the out- 
break of war the Tripartite Pact signatories concluded a no-sepa- 
rate-peace pact. In January 1942, they entered into a military 
agreement designating their respective areas of operation and de- 
fining the main points of military occupation. 

Phase VIII was a companion section to Phase VII, completing 
the prosecution’s presentation of Japan’s preparations for aggressive 
war. In this segment of the case evidence was presented of the total 
mobilization of Japan’s economy for war and of the increase of her 
armed forces beyond the requirements of legitimate national de- 
fense and of hostilities then going on. 
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The prosecution’s evidence of the militarization of Japan’s econ- 
omy was presented through key documents and the testimony of 
John G. Liebert, an expert witness, who had made a special study 
and analysis of the thousands of documents bearing on the problem. 

In May 1937, before the renewal of hostilities in China, the War 
Ministry and the Cabinet approved a Five Year Program of Impor- 
tant Industries. The object of this plan was the systematic promo- 
tion of important industries, so that Japan would be self-sufficient 
in important materials by 1941. The plan defined the goals for each 
national defense industry and set forth the basic measures of co- 
ordination and rationalization for their achievement. In June 1937, 
a second plan dealing with the materials required by the first was 
approved by the War Ministry. Under this plan 1941 was fixed as 
the time when the plan would achieve its goal in national defense 
industries necessary for the “epochal development of Japan’s 
destiny”’ which would “‘be attained in spite of all difficulties.” Two 
weeks later the War Ministry approved a Five Year Plan for the 
Production of War Materials. The purpose of this plan was to carry 
out the first two plans by unifying army administrative policies to 
promote the expansion, development and control of munitions 
industries so as to insure a perfect wartime supply of principal war 
materials. The plan was to be completely executed by 1941, and 
designated 1942 and subsequent years as a period requiring war- 
time capacity. The final form of these plans, all formulated before 
hostilities began in China, was approved by the Cabinet in January 
1939. However, the measures required for 1938 were carried out 
under an interim plan for that year. 

In accordance with the basic plans, all major industries essential 
to modern warfare were greatly expanded and civilian consumption 
of their products was increasingly curtailed. More and more of the 
products were devoted to armament expansion. The quantities 
devoted to armament expansion far exceeded the amounts needed 
for the China hostilities. Only forty per cent of the military budget 
was spent on the China war while sixty per cent was expended for 
additional armament expansion. Unused portions of all war mate- 
rials were stored in Japan and Manchuria for wars to be fought 
after 1941. 

The perfection of the war economy was an inseparable part of 
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the active preparation for war then being carried out by the army 
and navy. From 1936 to 1941 the annual armed forces budget 
increased from one billion to more than fifteen billion yen. During 
the same period the army increased from 250,000 men to 2,100,000 
men and naval strength was increased from 133,000 to 311,000 
men. Within the Army General Staff, strategic plans for wars of 
aggression against the southern regions after 1941 were drafted. 
Throughout 1940 and 1941 troops were tactically trained for com- 
bat in various parts of the Pacific. As early as September 1941, 
troops were deployed and supplies stockpiled at jumping-off bases. 
After 5 November 1941 full scale mobilization was carried out. 

Depositions of native residents in the Pacific Islands held by 
Japan under League of Nations Mandate and captured maps and 
documents showed that after 1936 extensive military and naval 
works were constructed at many strategic points throughout the 
islands in violation of the terms of the Mandate. 

Battle plans for the attacks on Pearl Harbor and Singapore 
were conceived as early as January 1941. War games in the summer 
of 1941 concentrated on working out a naval airstrike against Pearl 
Harbor and the establishment of a schedule of operations for the 
occupation of Malaya, Burma, Netherlands East Indies, the Phil- 
ippines, the Solomons, and the Central Pacific Islands. By 1 No- 
vember 1941, the final detailed text of the orders for attacks on 
British, United States and Dutch possessions had been agreed 
upon and printed. 

As Japan’s military strength increased, the defendants and their 
co-conspirators moved forward with their plans and instituted and 
waged wars of aggression against the principal Far Eastern powers. 

The first of these powers other than China to feel the impact 
of Japanese aggression was the Soviet Union. In Phase IX, the 
prosecution sought to establish the fact that Soviet territory 
had been one of the main targets of Japanese aggression and that 
acts of aggressive war had been committed in an effort to gain 
control of large portions of that territory. Testimony was given by 
Japanese and Russian witnesses but official documents constituted 
the bulk of the evidence. 

According to this evidence, between 1928 and 1931 the Japanese 
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military planned and carried on an underground program of sabo- 
tage against the Soviet Union, and at the same time planned a 
military action to be initiated when an adequate military base 
would be available. After the seizure of Manchuria that area was 
rapidly developed and fortified as a military base against the Soviet 
Union. 

By 1938, the Japanese Army felt the time was ripe to test the 
potentialities of military action against the Soviet Union. In July 
1938, Japan demanded the cession to Manchuria of a strategically 
important hill in the Lake Khassan area on the approaches to 
Vladivostok. Upon the rejection of the demand, the Japanese 
Army launched an attack. The attackers were routed. A second 
attempt was made in the following year in the Nomonhan area for 
the purpose of securing a military base which could be used to 
separate the Soviet Far East from Russia proper. After a four 
months battle the Japanese troops were again routed. 

Although all Japanese-Soviet differences were purportedly set- 
tled by the signing of a neutrality pact in April 1941, at the Im- 
perial Conference of July 1941 the decision was made to prepare 
secretly and to go to war with the Soviet Union if the German- 
Soviet war developed advantageously to Japan. Plans for such 
military activity and for the administration of Soviet territory were 
developed in the General Staff and in the Kwantung Army. 

Throughout the German-Soviet war Japan rendered valuable 
assistance to Germany. Large forces were kept in Manchuria, com- 
pelling the Soviet Union to maintain a large counterforce. Japan 
also furnished Germany with valuable information on Soviet mili- 
tary strength. To assist Germany further, the Japanese Navy 
interfered with Soviet shipping by closing straits, by establishing 

prohibited zones, and by sinking ships. 

Phase X dealt with aggression against France; Phase XI with 
aggression against the United States and the British Common- 
wealth of Nations; and Phase XII with aggression against the 
Netherlands. Set up as separate phases for preparatory purposes, 
they presented aspects of a single series of tightly integrated events 
all concerned with Japan’s aggressive movement to the south. 

The greater portion of the evidence in these three phases was 
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documentary, consisting of captured Japanese documents and 
official British, French, Netherlands and United States records. 
Some details were also supplied by the pre-trial interrogations. 
Few Japanese witnesses were used. The principal oral testimony 
presented was that of Joseph W. Ballentine, Japanese expert in the 
United States Department of State, Admiral Richardson, former 
commander of the United States Pacific Fleet, and K. A. De 
Weerd, a Netherlands official from Batavia. Corroborating testi- 
mony by prominent British and United States officials, including 
Secretaries Hull and Stimson, Ambassador Grew, General Marshall 
and Sir Robert Craigie, British Ambassador to Japan, was given 
by affidavit. 

The principal facts established wese that by the end of 1938, the 
Japanese leaders were ready to expand their aggression beyond the 
borders of China and to initiate the move‘to the south. Certain 
preparatory steps were taken. In February and March 1939, Japan 
seized the Hainan Islands and the Spratley Islands. By May 1939, 
the Japanese had organized an extensive espionage and under- 
ground system in the East Indies. 

With the advent of the second Konoe Cabinet the important 
decision with reference to the advance to the south was made. The 
Liaison Conference of 27 July 1940 decided to settle the southern 
problem within limits, so as to avoid a war against a third power. 
That the avoidance of war was only a temporary expedient to give 
more time for preparation was made clear by the decision of Sep- 
tember 1940, which provided that the determination to use armed 
force against Britain and the United States would be made in the 
light of the China situation. By 4 October 1940, a complete plan 
for the military conquest and future disposition of each area in the 
southern regions had been worked out. 

Immediate steps were taken to implement these decisions. Under 
pressure from Germany the Vichy government was compelled to 
accept Japan’s demands for cooperation and for permission to 
station troops in Indo-China and to use its air bases and transporta- 
tion facilities against China. Demands were made on the Nether- 
lands East Indies to break its ties with Europe, become a member 
of the Greater East Asia Sphere, and conclude a joint defense 
agreement with Japan. Under pressure from Germany, Vichy was 
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compelled to accept Japanese mediation of the boundary dispute 
between Indo-China and Thailand. 

By the beginning of 1941, after its aggressive actions in the latter 
part of 1940 had resulted in the abrogation by the United States 
of its Commercial Treaty with Japan and in the imposition of em- 
bargos on the export of certain war materials, Japan decided to 
complete its domination of the Asiatic-Pacific area and to remove 
the obstacles presented by Great Britain and the United States. 
To accomplish this they adopted a twofold policy: on the one hand, 
they would negotiate with Britain and the United States in the 
light of certain proposals which, if accepted, would attain Japan’s 
mastery of East Asia; and on the other hand, they would actively 
prepare for war with the same objective and result. 

Negotiations began in February 1941 with Ambassador No- 
mura’s arrival in Washington with instructions to make it clear 
that Japan was determined to carry out its program for the Greater 
East Asia Co-Prosperity Sphere at the risk of its destiny. During 
the ensuing months, Japan insisted that any agreement must not 
impair its obligation under the Tripartite Pact and must clearly 
express the concept of building a new order. 

While the negotiations were pending, the Japanese government 
was faced with the critical decision of whether to go forward with 
the move to the south or to abandon that enterprise and join Ger- 
many in war against the Soviet Union. The crisis was resolved by 
the Imperial Conference of 2 July 1941 which decided that Japan 
would continue the China conflict and the move to the south. Both 
negotiation and military force would be used to carry out the 
decision. To achieve its purpose Japan would not hesitate to go to 
war with the United States and Britain and would in the meantime 
prepare for such contingency. 

Pursuant to this decision, demands were made upon Vichy for a 
military union with Indo-China and the right to station troops in 
south Indo-China. Vichy was compelled to grant the demands. The 
United States, regarding this latest action as an aggravated overt 
act of aggression threatening American security, discontinued the 
negotiations and froze all Japanese assets in the United States. 
Britain and the Netherlands adopted similar freezing measures. 

The counter measures taken by the western powers created the 
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need to re-examine the policy of expansion. The Japanese leaders 
divided into two groups on the next step. Konoe and the Navy 
thought it best to abandon the southward advance until Japan was 
better prepared. The Army General Staff advocated immediate 
opening of hostilities against the United States. After a series of 
Liaison Conferences, the conflict was resolved by the Imperial 
Conference of 6 September 1941. The decision was that Japan 
should prepare for war with the western powers by the end of 
October, but in the interim would try to have its demands fulfilled 
through diplomatic means. If by the beginning of October there 
was no hope of success through negotiation, Japan would imme- 
diately determine to go to war. 

The negotiations were reopened but inasmuch as nothing new 
was proposed, no progress was made. On 16 October 1941, after 
the time for concluding the negotiations had been extended to 15 
October, Konoe, unwilling to take the responsibility for initiating 
war, resigned. Tojo was named as his successor and was instructed 
to reconsider the decision of 6 September. After a series of Liaison 
Conferences, the Imperial Conference of 5 November fixed the 
deadline for concluding the negotiations for 25 November and 
decided in the event of their failure to go to war. 

Following this decision, two new proposals were submitted by 
Japan on 10 November and 20 November. Since neither deviated 
from the Japanese policy on the important points in issue, they 
were not acceptable to the United States. Upon the receipt of the 
United States proposal of 26 November, Japan decided to discon- 
tinue the negotiations, but its ambassadors were instructed not to 
give the impression that they were to be terminated. 

At the Imperial Conference held on 1 December 1941, it was 
decided that Japan would declare war against the United States, 
Britain and the Netherlands. The drafting of the final note was 
left to the Foreign Office and the determination of the time of its 
delivery to the Chiefs of Staff and the Foreign Office. 

Having made their decision for war, the Japanese leaders de- 
termined that nothing should be permitted to interfere with its 
execution. To prevent reconsideration of the decision and to retain 
the advantages of secrecy, they also decided that the shortest pos- 
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sible notice would be given. These decisions were reflected in the 
attack upon Pearl Harbor and on the British possessions without 
prior notice. 

In the phases dealing with crimes against peace, the prosecu- 
tion’s proof had centered around acts committed by the defend- 
ants themselves. Phase XIII presented a more difficult problem of 
proof. None of the defendants had personally committed any of 
the atrocities which were violations of the laws and customs of 
warfare and the laws of humanity. For the most part the criminal 
liability of the defendants for these crimes rested upon their acts 
of omission. To establish this liability it was incumbent upon the 
prosecution to show that the defendants had a duty to see that 
prisoners of war and civilian populations were not mistreated; that 
they had knowledge of a general pattern of misconduct by their 
armed forces in handling prisoners of war and civilian populations; 
and that they failed to make inquiry after notice and to take dis- 
ciplinary or preventive measures to prevent their recurrence. 

The government of Japan was bound by a number of conven- 
tions to observe the rules and customs of land warfare. Japan was a 
signatory of Hague Convention IV of 1907. It had also been a signa- 
tory of the Red Cross Convention of 1929 and, on the outbreak 
of the war, had agreed to apply it to enemy civilian internees. 
Although it had not ratified the Geneva Prisoner of War Conven- 
tion of 1929, upon the outbreak of war Japan agreed to apply the 
provisions of the Convention mutatis mutandis and to take into 
consideration the national and racial customs of prisoners. 

The prosecution evidence disclosed that in violation of the du- 
ties expressly undertaken, prisoners of war, civilian internees 
and enemy populations had been mistreated in every conceivable 
fashion. The principal evidence was the testimony of witnesses 
who themselves had been victims of the atrocities. This was cor- 
roborated by affidavits from other victims, official allied and pro- 
tecting power reports and records of other war crimes trials. 

To show the general pattern of the mistreatment, evidence was 
introduced of the atrocities committed in China, the Philippines, 
Singapore and Malaya, Burma and Thailand, Hong Kong, Formosa, 
Hainan Island, the Andoman and Nicobar Islands, Java, Borneo, 
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Sumatra and Banka, Celebes, Ambon, Timor, New Guinea, New 
Britain, the Solomon, Gilbert, Nauru and Ocean Islands, the 
central Pacific islands, French Indo-China, Japan and at sea. 

The evidence showed that prisoners of war were murdered, 
beaten, tortured and otherwise ill-treated. Prisoners were employed 
on work directly connected with military operations. Working 
hours were excessive and adequate rest was not permitted. Prisoners 
were compelled to work in unhealthy climates and dangerous zones 
without sufficient food or clothing. The diet prescribed was wholly 
inadequate and the food was rotten and often wholly inedible. 
Clothing was taken away and the prisoners were compelled to wear 
filthy rags. Adequate shelter against tropical storms and heat was 
seldom provided. Prisoners were punished without trial and un- 
authorized punishments were inflicted. Collective punishments 
were imposed for real or imaginary individual offenses. The sick or 
wounded were either deliberately murdered or allowed to die be- 
cause of ill treatment or neglect. Proper medical attention was not 
furnished and prisoner medical personnel were detained and not 
permitted to aid their co-prisoners. Camp infirmaries were not 
established and prisoners requiring treatment were not admitted 
to military or civilian institutions qualified to treat them. The sick 
and the wounded were transferred under inhumane conditions of 
travel. Prisoners were deliberately made to work at menial tasks in 
occupied territories for the purpose of exposing them to the insults 
of the natives. Survivors of ships sunk by naval action and captured 
crews were either shot or left to drown. 

The protecting powers frequently brought to Japan’s attention 
the numerous cases of mistreatment and other breaches of inter- 
national law. These protests were circulated by the Japanese For- 
eign Ministry to the War, Navy and Home Ministries. The Gov- 
ernment took no steps to rectify the conditions described in the 
protests and instituted no inquiry to ascertain their accuracy. It 
did not permit the protecting powers to make independent in- 
vestigations. 

As to certain practices Japanese officials did more than merely 
refrain from taking measures to rectify conditions. Despite the 
assurances that Japan would follow the provisions of the Geneva 
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Convention, it was the announced policy of Tojo that those provi- 
sions would not be observed. The prosecution’s evidence showed 
that throughout the government of Japan there was a total dis- 
regard of all duty toward prisoners, internees, and civilian popula- 
tions and a callous indifference to human life and human suffering. 

In a strict sense Phase XIV was not a separate phase. Most of the 
evidence of the defendants’ complicity in the criminal acts had 
been introduced in the previous phases. Phase XIV was a catch-all 
section for the introduction of newly discovered evidence relat- 
ing to the activities of particular defendants. 

The evidence with respect to the major connections of the de- 
fendants with the principal events of Japanese aggression showed 
that Dohihara, Itagaki, Hashimoto and Koiso were members of the 
army group which by 1931 had determined upon Japanese expan- 
sion by force of arms. The intellectual leaders of this group were 
Hashimoto and Okawa and their writings and speeches were in- 
fluential in obtaining adherents to their cause and in arousing the 
Japanese for war. These four officers and Okawa participated in one 
or both of the 1931 attempts to seize the government. When these 
efforts failed Dohihara and Itagaki took the lead in bringing about 
the conquest of Manchuria and the establishment of Manchukuo. 
Others who participated as principals in the formulation and exe- 
cution of the plans for Manchuria were Minami and Araki as War 
Ministers, Hirota as Foreign Minister, Minami, Koiso, Tojo and 
Umezu, as Commanders of the Kwantung Army, Hoshino as the 
chief Japanese administrative official in the Manchukuoan Govern- 
ment, Shiratori and Matsuoka. 

During the second phase of Japanese aggression against China 
the principal figure was Hirota. As Premier he adopted the army 
program as the national policy of Japan. As Foreign Minister in the 
first Konoe Cabinet he was the chief architect of the policy of not 
making peace with Chiang Kai-shek and continuing the China War. 
Kido, Kaya, Hiranuma, Itagaki, Tojo and Umezu shared in the 
formulation and implementation of this latter decision. Matsui, 
Hata, Umezu and Dohihara were the chief military leaders in the 
China War. Kaya, having participated in formulating the China 
policy undertook to carry out the plans for the exploitation of 
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China. Umezu participated in the formulation of the army plans 
of 1937 for the militarization of the Japanese economy and played an 
important role in preventing the fornation of an Ugaki Cabinet. 
Koiso and Hata as cabinet ministers adopted and carried out the 
plan to install Wang Ching-wei in China and the plan to take over 
French Indo-China. The first step in the rapprochement with Ger- 
many was taken by Hirota and Oshima. The latter together with 
Shiratori, Hiranuma and Itagaki were the principal leaders in the 
efforts in 1939 to ally Japan with the European Axis. 

Dohihara, Hiranuma, Itagaki, Tojo and Umezu were the major 
planners of Japan’s aggression against the Soviet Union. Dohihara 
and Itagaki were directly involved with the hostilities at Lake 
Khassan, and both of them together with Hiranuma were the prin- 
cipal leaders supporting the hostilities at Nomonhan. 

The period of active aggression against the Western Powers be- 
gan with the downfall of the Yonai Cabinet in July 1940. The fall 
of this Cabinet was caused directly by Hata to permit the formation 
of the second Konoe Cabinet to conclude a military alliance with 
Germany. The principal leaders in effectuating that alliance through 
the Tripartite Pact were Oshima, Shiratori, Matsuoka, Tojo and 
Koiso. Throughout the second and third Konoe Cabinets, Tojo, 
Matsuoka, Nagano, Suzuki, Hoshino, Muto, Oka and Hiranuma 
participated in some or all of the important policy decisions of 
these administrations. During the Tojo Cabinet, the principal 
policy formulators were Tojo, Togo, Kaya, Shimada, Hoshino, 
Suzuki, Nagano, Muto and Oka. Sato and Kimura played lesser 
but important roles in policy formulation at this time as did Hirota 
and Hiranuma. Kido, well aware that a Tojo Government meant 
war, deliberately chose to make Tojo prime minister. The war 
against the Western Powers was carried on by the Tojo and Koiso 
Cabinets. Shigemitsu joined the Tojo Cabinet in 1943 and partici- 
pated in carrying on the war. Umezu in 1944 became Army Chief 
of Staff and directed the war thereafter. 

With respect to conventional war crimes and crimes against hu- 
manity the evidence showed that Matsui took no steps to control 
his troops during the rape of Nanking and that Hirota, as Foreign 
Minister at the time, had official notice of the scope of the atroci- 
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ties in China but took no steps to rectify the situation. During the 
Pacific War, Tojo, Togo, Shimada, Suzuki, Shigemitsu and Koiso 
as members of the government had knowledge of the atrocities 
and did nothing to prevent their recurrence. Kimura and Sato held 
important positions in the War Ministry charged with the care and 
treatment of prisoners of war and were parties to the breaches of the 
rules of war. Kimura also commanded the Japanese troops in Burma. 
Dohihara and Itagaki were in command of the troops in Malaya 
and the East Indies. Muto commanded troops in Sumatra and was 
Chief of Staff to General Yamashita in the Philippines. None of 
them took any measure to control his troops or to improve the 
conditions of the prisoners or of the native populations. 

The prosecution rested its case on 24 January 1947. Immediately 
thereafter motions to dismiss were filed by each of the defendants 
alleging that the prosecution had failed to establish the charges in 
the Indictment. After full argument, on 3 February 1947, the 
Tribunal denied all motions and recessed for three weeks to afford 
the defense additional time within which to prepare. This was the 
first of five adjournments totalling eleven weeks granted to the 
defense for preparatory purposes. 


The Case for the Defense 


To avoid repetition of the same evidence on behalf of two or 
more defendants and at the same time to preserve the individual 
interests of each defendant, defense counsel adopted a joint plan of 
presentation. Under this plan all evidence supporting defenses 
common to most or all of the accused was first introduced. Upon 
the completion of this evidence, each defendant in turn presented 
additional or new evidence relevant to his own particular defenses. 
During the individual presentations, defendants who had expressed 
disagreement with the joint defense introduced contradictory 
evidence. 

Although the defendants’ conflicting interests militated against 
a unified and integrated presentation, it must be noted that they 
were not the governing causes for the fact that much of the defense 
evidence supported rather than rebutted the prosecution case. The 
reasons for this were entirely Japanese and the situation was one 
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with which American defense counsel were powerless to cope. De- 
voting their efforts and abilities to providing the best defense avail- 
able, they could go so far and no further in opposing the desires of 
Japanese clients and Japanese co-counsel if they were to retain their 
complete confidence. They might suggest, reason and perhaps 
cajole; they could neither insist nor decide. They had to accept 
much that they disapproved. They had to allow the production of 
irrelevant evidence. Japanese views on what was relevant often 
differed radically from what either the Tribunal or American de- 
fense counsel regarded as germane to the issues. Under the com- 
pulsion of a view prevalent among Japanese counsel and the de- 
fendants that to contend is to prove, they had to sit by and see 
Japanese witnesses make broad statements in support of defense 
contentions and then on cross-examination admit fact after fact in 
support of the prosecution case. These considerations are primary 
for a proper understanding of the case for the defense. They make 
extremely difficult an adequate analysis of the defense case within 
the confines of a limited work. 

The opening address on the joint portion of the defense was 
delivered on 24 February 1947. This, for the most part, was an 
elaboration of two themes. The minor theme denied the existence 
of the conspiracy and joint action by the defendants in committing 
crimes against peace. The major theme asserted that all of the acts 
committed by the defendants and the government of Japan were 
acts of self-defense against provocative acts of other nations threat- 
ening and interfering with Japan’s recognized and legitimate rights 
in Asia and her right of national existence. 

In the joint presentation a modified phase plan was used. The 
case was broken down into the General, Manchurian, China, Soviet 
Union and Pacific divisions. 

In Part I the defense elaborated on the prosecution’s basic mate- 
rials with reference to the Government of Japan and background 
events. Insofar as government operations were concerned, the de- 
fense accepted and corraborated the prosecution version, although 
vigorously contesting certain inferences which the prosecution 
sought to draw. The background evidence consisted of earlier 
treaties, conventions and other diplomatic exchanges between 
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Japan, China, Russia, the United States and Great Britain. These 
showed that Japan had acquired prior to 1928 certain lease rights 
in the Kwantung Peninsula which had been fully recognized and 
which it was entitled to protect. 

Part II attempted to establish the present state of international 
law through the pronouncements and actions of other nations. 
The defense here sought to show that other nations, including cer- 
tain of the prosecuting powers, had from 1928 to 1945 committed 
acts similar to those for which the defendants were being tried and 
had made pronouncements contrary to the view that aggressive 
warfare was a crime under international law. The Tribunal rejected 
this evidence. It ruled that the relations between the Soviet Union 
and the Baltic States, Poland and Rumania, between Great Brit- 
ain and Iran, and between the United States and Denmark were 
collateral and irrelevant to the issues of fact before the Tribunal. 
- It further ruled that insofar as the pronouncements reflected the 
state of international law they were not the proper subject of evi- 
dence but might be used in arguments on questions of law to the 
extent that they were proper sources of international law. 

Part III sought to show that there had been no conspiracy 
among the accused. The defense contended that the prosecution 
evidence itself showed that there had not been sufficient continuity 
of membership in the several cabinets to justify a conclusion that 
the defendants had conspired with each other. They also claimed 
that since, at times, the defendants had disagreed among themselves 
over policy matters no continuing conspiracy had existed. 

Testimony was submitted to contradict, with respect to certain 
cabinets, the prosecution evidence showing the relationship be- 
tween the execution of the common plan and the fall of those gov- 
ernments. To establish this point the defense relied on a Japanese 
newspaperman who had made special studies of the rise and fall of 
Japanese cabinets based on the official explanations given at the 
time. According to his direct testimony, these cabinets had fallen 
for purely domestic reasons. 

Defense witnesses also maintained that the phrases ‘“Hakko- 
Ichiu,”” ““New Order in East Asia” and “Greater East Asia Co- 
Prosperity Sphere’’ had been distorted and misconstrued and that 
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they had no malicious or criminal implications involving military 
aggression. ‘“‘Hakko-Ichiu” for more than two thousand years had 
meant only “universal brotherhood” and not world domination 
by Japan. The ‘‘New Order in East Asia’’ carried this idea forward 
for the improvement and development of all the Asiatic peoples 
so that they might be independent and have their just share in the 
world’s goods. Japan had not imposed the “Greater East Asia Co- 
Prosperity Sphere” but the other Asiatic peoples had voluntarily 
entered into it to obtain independence, to improve their fortunes 
and to develop in accordance with their own institutions. 

It was also contended that the I.R.A.A. was not a device to con- 
trol the people for war purposes. Its avowed function was that of an 
intermediary between the government and the people in order to 
give to the people an understanding of government policies and to 
make known to the government the people’s desires. 

Part IV sought to show that Japan’s economic activities had not 
been directed toward aggressive war but had been necessary for its 
domestic economy and protection against economic encirclement 
by the western powers. The defense conceded that the prosecution 
statistics on the growth of the key industries were correct, but con- 
tested the inferences which the prosecution sought to draw from 
these materials. The witnesses maintained that Japan had made no 
preparations for the Pacific war at any time until a few months 
prior to December, 1941. They claimed that the 1937 plans for the 
expansion of wartime industries were based on a peacetime budget 
and were inadequate to meet the needs of hostilities in China begun 
after the plans were formulated. 

Part V of the General Division challenged the prosecution evi- 
dence with respect to the use of schools and propaganda to prepare 
the Japanese psychologically for war. According to defense evidence, 
the system of military training in schools, and the system for 
youth training outside the schools, were designed to improve 
physical and mental discipline and to elevate student character 
by fostering patriotism and a spirit of self-sacrifice and inde- 
pendence, and by cultivating habits of self-reliance and obedience. 

Testimony was also offered to show that moving pictures had 
not been used to prepare the Japanese for war. The defense witness 
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maintained that the Japanese Government was never interested in 
the motion picture as a medium for disseminating information. 
The military likewise took no advantage of its propaganda value. 
Very few films had a military background, and none preached mili- 
tarism or aggression. Films were rigidly censored to eliminate parts 
morally objectionable or tending to arouse ill feeling in foreign 
countries. Prior to 1941 only slight restrictions were imposed 
on foreign films. 

The remaining divisions of the joint defense were largely devoted 
to the major contention that all of the alleged criminal acts of the 
defendants and Japan were committed in self-defense. Some effort 
to support this contention had been made in the General Division, 
but systematic treatment of the plea was first begun in the Man- 
churian Division. The defense maintained that conditions in China 
immediately prior to 1931 hostilities threatened the lives and prop- 
erty of Japanese nationals in Manchuria and Japan’s special rights 
in the area; that the Mukden incident was caused by the Chinese; 
that the Japanese tried to confine their military action but were 
prevented by Chinese forces; that the independence movement was 
spontaneous; and that Japan had not exploited Manchuria. 

With respect to narcotics, the defense maintained that the Opium 
Law was designed to bring about suppression of the use of drugs in 
accordance with practices approved by all countries. Witnesses 
testified that following its enactment the law was rigorously en- 
forced. Special hospitals were provided for the cure of addicts. 
These policies resulted in the decrease of the number of addicts 
from over 1,000,000 to about 220,000 by 1944. In many cities and 
districts smoking entirely disappeared and the Chinese custom of 
social smoking was completely suppressed. The early stages of en- 
forcement had required leniency and sales to addicts through li- 
censed shops to ensure registration of addicts and government con- 
trol of the situation. Once registration had been completed, further 
beneficial results were obtained through the quota system, govern- 
ment-operated shops and an anti-opium purge. While it was ad- 
mitted that the revenues from opium had increased, it was claimed 
that the bulk of these revenues were utilized to suppress the use of 
drugs and to cure addicts. 
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In the China Phase the defense sought to establish six major 
propositions: (1) Japan acted only in self-defense in the North 
China conflicts on and after 7 July 1937. (2) The hostilities were 
the result of a conspiracy of the Chinese Communists to drag Japan 
into a war with China. (3) The Central China hostilities were 
wholly unconnected with the hostilities in North China, and Japan 
had again in this instance acted only in self-defense. (4) The prose- 
cution evidence of atrocities in China was erroneous and exagger- 
ated and such atrocities as did occur were punished severely. (5) 
Japan did not seek to and did not, in fact, control China economi- 
cally. (6) The Wang Ching-wei Government and its predecessors 
were independent Chinese administrations and not Japanese 
puppets. 

The defense devoted a large proportion of its time and effort to 
the charges of Japan’s aggression against the Soviet Union. Four 
major contentions were advanced: first, the Anti-Comintern Pact 
of 1936 was not a joint German-Japanese program for aggression, 
but was a plan to prevent the spread of communism. Second, the 
clashes at Lake Khassan and at Nomonhan were not wars of aggres- 
sion or tests of Japan’s strength against the Soviet Union, but were 
limited “border incidents” or accidents. Third, neither Japan nor 
the defendants ever planned or prepared for an aggressive war 
against the Soviet Union. Fourth, Japan at all times maintained in 
both letter and spirit its neutrality pact with the Soviet Union. 

The final division of the joint defense presentation dealt with 
the various facets of Japan’s wars with the western powers. The 
evidence was organized and presented in seven parts. 

The thesis of Part I was that there had been no continuity of 
relations or policy between Japan and Germany and Italy. In sup- 
port of this proposition German and Japanese witnesses attacked 
the veracity of the official German documents introduced by the 
prosecution. According to the oral and documentary evidence 
offered by the defense, upon the signing of the German-Soviet 
Neutrality Pact, Japan broke off negotiations with Germany for a 
military alliance. Both the government and the military were irri- 
tated by Germany’s bad faith, and as a result, the Abe and Yonai 
Cabinets made improvement of relations with the United States 
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their primary aim in foreign policy. The German victories in May 
1940, threatening the emergence of Germany as the successor to 
France and the Netherlands in East Asia, alarmed the Japanese 
governmental and military leaders. There had been no real coopera- 
tion with Germany and throughout the hostilities Japan and its 
allies had fought entirely separate wars. 

The object of Part II was to show that in the years prior to Pearl 
Harbor the western powers had deliberately and coordinately ap- 
plied economic and military pressure against Japan until the situa- 
tion had become so oppressive and acute that Japan was ultimately 
forced to fight for its very existence in accordance with the desires 
of the western powers that Japan strike the first blow. 

Part III dealt with the 1941 negotiations between Japan and the 
United States. In this section the defense did not dispute the prose- 
cution evidence, and limited new materials to matters of detail or 
explanation. They strongly contested, however, the inferences 
which the prosecution sought to draw from the evidence. They con- 
tended that the Japanese leaders had done everything possible to 
come to an amicable agreement with the United States. 

Part IV was primarily the defense of the naval members among 
the accused. In this section the defense sought to establish that the 
Japanese Navy by teaching and custom was reluctant to engage in 
politics. It at no time used propaganda to inculcate a spirit of 
conquest but limited its teachings to its personnel to the ordinary 
academic and naval subjects and moral instruction. As a result the 
Navy consistently exercised a restraining influence on Japan’s 
military leaders. 

The relations of Japan and France were considered in Part V. 
It was denied that either the government or the military had had 
any aggressive intentions against Indo-China. In order to end the 
China hostilities as speedily as possible it was necessary to put 
Japanese forces into Hainan Island and Indo-China. This was ac- 
complished with the consent and cooperation of the duly con- 
stituted French Government. The occupation of French Indo- 
China or of Hainan Island was a temporary expedient to meet mili- 
tary exigencies. Upon the conclusion of peace with China it was 
Japan’s firm intention to remove all troops from French territory. 
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The theme of Part VI was that the Japanese Army had not pre- 
pared over a period of years for war against the western powers. 
Admitting that the Japanese Army had substantially increased in 
size, the defense contended that the entire increase was needed for 
the China hostilities and that no part of it was made in preparation 
for war against other powers. In fact, Japan was compelled to with- 
draw part of her forces from China in order to carry out military 
operations in the South. It was not until after the Imperial Con- 
ference of 2 July 1941, that any effort was made to develop an 
operational plan other than the usual defensive plans which all 
armies prepare; and it was not until after the Imperial Conference 
of 6 September 1941, that the Japanese Army made intensive prep- 
arations for war against the western powers. 

In Part VII the defense addressed itself to the charges of con- 
ventional war crimes and crimes against humanity. The defense 
contended that Japan had complied in every detail with the re- 
quirements of the Hague Convention. Although it had not ratified 
the Geneva Convention because of differences in customs, habits 
and ideas of military discipline, it had tried to live up to its obliga- 
tion to apply its provisions mutatis mutandis so far as circumstances 
permitted. 

The defense further contended that even if Japan had failed to 
carry out the provisions of the Conventions, its failure was not 
wilful but was the result of unrestricted Allied bombing and sub- 
marine warfare, which destroyed over 80% of the Japanese mer- 
chant marine. During the war Japan’s communication and transpor- 
tation systems were so far impaired that it was impossible for the 
government and the higher echelon commanders in the field to 
maintain contact and control. Under these circumstances both the 
Japanese people and the internees suffered from a lack of proper 
food and medical care and the government was powerless to remedy 
the situation. The treatment accorded to the majority of internees 
was fair and in accordance with international agreement and usage. 

Upon the conclusion of the joint defense each of the defendants 
proceeded to present his individual defense. Sixteen of the defend- 
ants — Araki, Hashimoto, Itagaki, Kaya, Kido, Koiso, Matsui, 
Minami, Muto, Oka, Oshima, Shimada, Shiratori, Suzuki, Togo 
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and Tojo — took the witness stand to refute the prosecution 
charges. All presented other witnesses and documents to support 
their own testimony. The nine remaining defendants — Dohihara, 
Hata, Hiranuma, Hirota, Hoshino, Kimura, Sato, Shigemitsu and 
Umezu — elected not to take the stand although each of them in- 
troduced evidence through witnesses and documents. Inasmuch as 
the Tribunal declined to exercise its Charter power.to interrogate 
an accused who did not voluntarily submit himself to examination, 
no personal explanation from these nine defendants appears in the 
record. Following Anglo-American practice the prosecution agreed 
that no inference should be drawn against an accused by reason of 
his failure to take the stand and the Tribunal acquiesced in that 
agreement. 

All the defendants carried forward with the major contention 
already raised in the joint presentation that their acts were justified 
as acts of self-defense. They had believed sincerely that Japan’s 
existence as a nation was threatened by the menace of communism 
and disorder in China, by the Soviet Union and by the concerted 
actions of the western powers. Whether correct or not in their 
interpretation of events transpiring outside the boundaries of 
Japan, as the duly constituted officials of the Japanese Government 
and military agencies they had been charged with providing for the 
defense of Japan and the promotion of the welfare of the Japanese 
people. They had always tried to obtain the materials and security 
essential to Japan’s defense and survival, without resorting to armed 
conflict. But when these efforts failed and Japan’s national existence 
was threatened, there had been no alternative but to go to war. 

The defendants also denied the existence of the requisite criminal 
intent. First, they maintained that they at no time knew of the il- 
legality of their acts. When their acts were committed, no one 
had regarded them as either illegal or criminal and they had not 
been considered as violations of international law. Second, their 
efforts to maintain peace and to obtain amicable solutions of out- 
standing difficulties negated the existence of a criminal intent. 

On the issue of responsibility the defendants divided. Only Tojo 
placed his entire reliance upon the pleas of self-defense and lack 
of criminal intent. He assumed full responsibility for all acts com- 
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mitted by him and did not seek in any way to minimize the impor- 
tance of the decisions and acts to which he had been a party. He 
believed at the time and still believed that the acts were necessary 
and unavoidable. He had hoped to obtain his ends by peaceful 
means; but when this could not be accomplished he had acted ac- 
cording to his conviction that they must be obtained through 
war. 

The other defendants sought either to deny responsibility or to 
minimize the importance of their roles. The civilian members of 
the government pleaded that they had been powerless against the 
military. Members of the War Ministry and the General Staff 
maintained that the detention and care of prisoners was a function 
of the armies in the field. Field commanders claimed that they had 
followed the orders of the government and the General Staff. 

Despite the fact that the Charter expressly denied the validity 
of superior orders as a defense, these were claimed both by army 
and diplomatic defendants. Many of them also contended that the 
prosecution was attempting to hold them liable on a theory of vi- 
carious responsibility for acts committed not by them but by their 
subordinates. 

None of the defendants raised the defensé of the immunity of 
chiefs of state. Inasmuch as under the Japanese constitutional 
system the Emperor is the Chief of State, the defense was unavail- 
able to them. They did, however, raise two related defenses. Those 
who had held the highest offices contended that as members of the 
government of a sovereign nation they were not answerable to any 
other power, or group of powers, or to an international community 
for acts committed on behalf of their nation. At the most, they 
were answerable only to their own sovereign if their acts violated 
national laws. Two of the defendants claimed diplomatic immu- 
nity. Oshima and Shiratori maintained that as ambassadors they 
were entitled to diplomatic immunity for all acts committed by 
them even though they were not charged with crimes against the 
nations to which they had been accredited but with crimes against 
other nations and the international community. 

The defense closed its case on 12 January 1948, having spent 187 
days in the presentation of its evidence. 
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Evidence in Rebuttal 


Most of the prosecution’s case in rebuttal was devoted to the in- 
troduction of excerpts from the Saionji-Harada Memoirs which 
had come into the prosecution’s hands only after the defense had 
begun the production of its evidence. The Memoirs were the joint 
work of Prince Saionji and his secretary, Baron Harada, who served 
as the Genro’s eyes and ears in obtaining information necessary 
to the Genro’s decisions recommending the appointment of a new 
premier. The Memoirs were written by Baron Harada but all but 
the very last chapters had been edited and revised by Prince 
Saionji himself. The lengthy Memoirs were a detailed political his- 
tory of Japan from 1930 until Prince Saionji’s death in November 
1940, and contained much valuable information corroborating the 
prosecution case on almost every important issue of the trial. 
Evidence in Mitigation 

No provision in the Charter expressly required the Tribunal to 
hear evidence in mitigation, but the Tribunal, of its own motion, 
determined to allow the accused to present mitigating evidence for 
consideration in assessing the penalties to be imposed. While such 
evidence is ordinarily not heard until after judgment has been ren- 
dered, the Tribunal required mitigating evidence to be presented 
prior to the close of the trial. 

Most of the defendants opposed the Tribunal’s procedure for re- 
ceiving evidence in mitigation. They felt that it placed them in an 
anomalous position, and that in all fairness such evidence should be 
offered only after the Tribunal had concluded that they were guilty 
of the offenses charged. As a result only one of the defendants, 
Marquis Kido, availed himself of the opportunity. 


Final Arguments 


For some months prior to the conclusion of the evidence the 
Tribunal had been disturbed as to the adequacy of the Charter 
provisions for final arguments in view of the complexities and 
length of the case. Article 15 of the Charter provided that the ac- 
cused should address the Tribunal and that the prosecution should 
follow. The Tribunal decided, however, in the interests of all con- 
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cerned, that the prosecution should open and that the defense 
should reply. In order to conform as far as possible with the man- 
date of the Charter the prosecution was accorded the right to make 
a final reply. The Tribunal also ruled that no time limitations would 
be imposed on final arguments. 

Forty-seven full court days were devoted to the delivery of final 
arguments. Of this time the prosecution used initially thirteen days 
to develop its contentions in light of the proof. The next thirty- 
three days were used by the defendants in reply to the prosecution 
argument. Following the defense plan for the presentation of evi- 
dence, certain joint arguments were made; but most of the time 
was consumed in discussion of the individual roles of the defendants. 
The final day was utilized by the prosecution for its reply to certain 
specific arguments raised by the defense. 

The only new important element appearing in the final arguments 
and not already considered was the prosecution attack upon the de- 
fense plea of self-defense. The prosecution contended that both 
factually and legally the defense had failed to establish that any of 
their acts had been taken in self-defense or that any of the accused 
ever believed that they were necessary for the defense of Japan. 

The prosecution pointed out that after many months of defense 
presentation the plea of self-defense still amounted to nothing more 
than a contention wholly unsupported by proof. While numerous 
defense witnesses had stated that particular acts or programs had 
been taken in self-defense, not one had testified to a single fact to 
support his conclusion. On the contrary many had brought out 
facts which not only negatived defense claims, but also in many 
instances directly supported the prosecution case. Repeatedly wit- 
nesses had maintained that the Japanese leaders had been motivated 
solely by reasons of self-defense in the face of unambiguous official 
documents clearly outlining a program of aggression. Even the 
defense documentary evidence supported the defense position only 
if the major portion of their contents were excised. 

The prosecution further pointed out that in its arguments sup- 
porting this plea, the defense had deliberately treated as non- 
existent the most important evidence in the case. No explanations 
were made of the army decisions with respect to Manchuria or of 
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the Cabinet decision to create an independent Manchukuo. No 
explanation had been given of the clearly aggressive Fundamental 
National Policy of 1936. No justification was advanced for the 
Liaison Conference decisions of 1940 to oust the western powers 
from all East Asia and to incorporate parts of their territories into 
the Japanese Empire. In considering the financial measures taken 
by the United States and other western powers in 1939 and 1940, 
the defense ignored all antecedent events. They made no mention 
of the fact that these measures had been taken only after Japan had 
fully adopted its Fundamental National Policy, after it had carried 
out its plan with respect to China, after its aggression had been 
twice unanimously condemned by the League of Nations and once 
by the Brussels Conference, and after it had repeatedly bombed 
the property of western nationals in China and had made every 
effort to oust the western powers from China. They made no 
mention of the fact that the sole bar to the removal of these eco- 
nomic restrictions was continued Japanese aggression. 

The prosecution further submitted that such proof as the defense 
had offered had failed to establish any of the elements requisite to 
a plea of self-defense. There had been at no time an immediate 
dangerous threat to Japan requiring the use of force. None of the 
western powers had anything to gain from a war with Japan, while 
the fulfillment of Japan’s Fundamental National Policy could be 
successfully achieved only by going to war against the western 
powers. 

None of the defendants, it was argued, ever believed or ever had 
any reason to believe that resort to force was necessary for Japan’s 
self-defense. All of the facts were known to them. Regardless of the 
nature of their statements issued for public consumption, within 
the secret councils of the government they made no pretense that 
they were acting in self-defense. There, the motivating concept 
was always the aggrandizement of the Japanese Empire. Self- 
defense was only the pretext under which that aggrandizement was 
to be executed. 

The extent to which Japan had used its armed forces, it was 
contended, clearly established that they had not been used solely 
for self-defense. In each instance against, at the most, minor threats 
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Japan had used unlimited force not commensurate with the danger 
involved and not necessary to protect against it. 


Difficulties of an International Tribunal 


All arguments were completed on 16 April 1948 and the Tribunal 
rose. Over and above the difficulties inherent in a case involving 
such complex issues, the Tribunal had had to solve novel and un- 
precedented problems through an ad hoc court and with ad hoc 
investigative and prosecuting machinery. Even the purely me- 
chanical aspects of the trial had presented truly formidable obstacles. 

The Charter and the Tribunal rules required that all documents 
be translated, reproduced in both English and Japanese and served 
on opposing counsel at least twenty-four hours before being offered 
in evidence. The head of the prosecution language section, an au- 
thority on the Japanese language, estimated that it required at 
least eight man hours of work to prepare a creditable translation 
of a single page of material. No prosecution document, therefore, 
went into translation and reproduction channels until its impor- 
tance had been established to the satisfaction of the Chief of Trial. 
After each document had been translated, 250 copies had to be 
reproduced in each of the two official languages. 

The Japanese language is in many respects unique among the 
principal languages of the world. Although it has borrowed much 
from the Chinese language, particularly more abstract vocabulary, 
the spoken language bears no structural relation to the Chinese. 
It likewise has no resemblance to any of the major western languages 
although its more modern vocabulary is replete with words bor- 
rowed from English, French and German. Structural peculiarities 
made it impossible to translate simultaneously as the witness or 
counsel was speaking. At the end of each sentence the proceeding 
was stopped until the translation was made. When witnesses were 
being examined, the speed of the trial was reduced to one-fifth of 
its normal pace.29 

Court room procedures were greatly influenced by these cir- 


29 The United Nations has established an excellent system for simultaneous trans- 
lation. For the first time it proved inadequate when, during the visit of members of 
the Japanese Diet, an attempt was made to translate for their benefit simultaneously 
in the Japanese language. 





539 


cumstances. Uninterrupted colloquy between counsel and the Tri- 
bunal was impossible. In the early stages of the proceeding, the 
President and counsel often found themselves cut off in the midst 
of a statement by the red light operated by the translators which 
served as a warning to stop discussion until what had been said 
had been translated. As the trial progressed the President and many 
of the attorneys mastered the technique of condensing and organiz- 
ing their statements so that the appearance of the red light did not 
materially interrupt their rulings and submissions. For important 
matters statements were often written and translated beforehand 
so that both the English and Japanese could be read simultaneously. 

Because of these special factors, the prosecution had decided at 
the very outset to rely principally upon documentary evidence and 
to utilize Japanese witnesses only when their testimony was indis- 
pensable. In certain instances, however, it was compelled to use 
such witnesses. The very first Japanese witness was sufficient to dem- 
onstrate that the ordinary procedure of oral examination in open 
court was almost impossible without delaying the trial inordinately. 
The prosecution therefore proposed that the witness’ direct testi- 
mony be reduced to writing and introduced as an affidavit. This 
procedure was finally adopted by the Tribunal as mandatory for 
both the prosecution and the defense. The witness would identify 
the affidavit which had been prepared and signed by him in ad- 
vance, and verify the accuracy of its contents. The affidavit was 
then admitted into evidence as a document and both the English 
and Japanese versions were read simultaneously. Upon completion 
of the reading, the witness was turned over for cross-examination. 

Substantial changes had to be made in cross-examining tech- 
niques. Day by day experience revealed that the value of cross- 
examination for eliciting facts and as a guarantee of truthfulness was 
much less in this type of proceeding than in ordinary British and 
United States trials. Much of the value of cross-examination is lost 
when counsel niust wait for translation of both question and answer 
and is thus deprived of the opportunity of immediately following up 
an answer with the next question. It is of almost no value when the 
witness is conversant with both official languages. It has little or 
no effect on a witness who has been schooled to conceal his emo- 
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tions even under the most harrowing circumstances. Since the 
testimony of Japanese witnesses often proved irrelevant or where 
relevant was contradicted by documentary evidence, the prosecu- 
tion limited its cross-examination to the defendants and the more 
important defense witnesses. 

Since the Tribunal was a special court created to try a particular 
group of defendants for specific crimes, aside from its counterpart 
in Nuremberg there existed no similar court from which it could 
seek guidance. The procedures of other international judicial and 
quasi-judicial bodies were inadequate to its needs. It had no prece- 
dents upon which it could rely. Its only guide was its Charter, and 
the instructions of that instrument were stated in the broadest 
terms. As each problem arose, the members of the Tribunal, draw- 
ing on the experience of their own domestic legal orders, had to 
resolve it in the light of the particular situation then confronting 
them. They had to be prepared to experiment and if the experi- 
ment failed, to discard it forthrightly and adopt a more workable 
device. They had to work slowly and cautiously, well aware that 
their every act would ultimately be subject to scrutiny throughout 
the world. Their task was not wholly one of ascertaining the law 
and facts and of applying the law to the facts. In procedural mat- 
ters, their work was largely legislative, not only for the trial being 
conducted, but also as a guide for the future. 

The lack of adequate authoritative guides extended even to the 
most important fields of the protections to be granted to the ac- 
cused, The trial was an international trial and its participants came 
from twelve different nations. None of the nations is in complete 
agreement with any of the others as to what elements are prerequi- 
site to a fair trial. 

It is only natural that lawyers and judges, trained in their own 
legal systems and for the most part ignorant of others, should each 
regard his own system as the best and the guarantees granted by it 
as essential. However, in an international trial no particular do- 
mestic legal system occupies a privileged position, entitling it to 
insist upon the full application of all its principles. Being members 
of an international organ, the members of the Tribunal had to 
ignore their individual prejudices and predilections, and by co- 
operation and mutual give and take arrive at common ground. 
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Such compromises were generally wholly satisfactory to no one. 
On the whole, however, they worked fairly well. The defendants 
were given a full opportunity to be heard, the right to counsel and 
the opportunity to prepare and consult with counsel. So far as 
possible the right to confront prosecution witnesses was maintained. 
While affidavit evidence was admitted, it was only received by way 
of corroboration of documents and other testimony given by wit- 
nesses in open court. Where an affidavit contained evidence of 
utmost importance, the affidavit was rejected unless the affiant 
was produced for cross-examination. Generally, if the afhant was 
available in Japan, his affidavit was not accepted. Every effort was 
made to assist the defendants to obtain through interrogatories 
counter evidence from affiants who were outside of Japan. All 
evidence was heard in open court. On only two occasions was testi- 
mony taken on commission and both times it was done at the re- 
quest of the defendants. The pre-indictment interrogations of an 
individual defendant were received in evidence against him but 
were not accepted against the other defendants. No complaint was 
ever voiced by any of the defendants or their counsel that these 
interrogations had been coerced or induced by any threat or prom- 
ise. Full opportunity was given for obtaining evidence. Counsel 
for the defense made trips to China, Germany, the United States 
and Britain to obtain necessary evidence and the expenses of the 
trip, as well as the remuneration of American defense counsel, was 
borne by the United States. With the exception of work papers and 
summary files, all of the prosecution’s records, documents and 
materials were made available to the defense. Defense counsel ob- 
tained full cooperation from other SCAP agencies. 

For most of these problems there were no ready answers. Their 
solution required much time and effort. Working on the frontiers 
of law enforcement, the Tribunal had to proceed slowly and cau- 
tiously and to experiment with novel procedures and ideas. The 
solution of one problem often raised new problems more serious 
than the original. The solution of the new problems dictated modi- 
fications in the procedure originally adopted. Procedures were 
therefore flexible and were modified as the implications of both 
old and new problems came to be better understood in the light of 
day to day experience in the court room. 








CHAPTER V 


JUDGMENT AND SENTENCES 


When the Tribunal reconvened on 4 November 1948, almost 
seven months had elapsed since it had risen to prepare its judgment. 
In view of the enormous mass of materials with which it had to 
deal and the complexity of issues to resolve, the period of prepara- 
tion was not overly long. The Tribunal, which had sat on 417 days 
and had conducted 818 court sessions, had heard oral testimony 
from 419 witnesses and had received affidavits and depositions 
from 779 other witnesses. It had received in evidence 4,336 ex- 
hibits. The transcript of its record contained 48,288 pages and the 
exhibits totalled an additional 30,000 pages. 

The final judgment was lengthy, covering over 1200 pages of 
text and some 300 pages of appendices. It was a detailed account 
of all the events which had been the subject of the voluminous 
evidence and of the relations of the defendants to those events. 

Of the eleven members of the Tribunal, eight fully supported 
the judgment and the verdicts. Two of the eight, the President 
and Justice Jaranilla, the member from the Philippines, filed short 
concurring opinions elucidating their views on specific problems. 
Justice Roling, the member from the Netherlands, filed a separate 
opinion, concurring in part and dissenting in part. He disagreed 
with certain inferences drawn by the majority from some of the 
evidence, and disapproved the verdicts and sentences against 
eight of the defendants, regarding some as excessive and some as 
inadequate. Justice Pal, the member from India, filed a dissenting 
opinion as lengthy as the majority judgment. Justice Bernard, the 
member from France, dissented for special reasons. Only the 
majority judgment was read in open court and made part of the 
transcript. The others were filed as part of the official record. 

The holdings of these six documents and their implications are 
of the greatest importance to present and future international law. 
Since the complete analytical and critical study which they merit 
is outside the scope of this report only the major issues will be 
considered in three broad categories: (1) Rulings on questions of 
law; (2) findings on issues of fact, and (3) verdicts and sentences. 
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Rulings on Questions of Law 


The majority judgment made no specific reference to the initial 
defense contention that since the members of the Tribunal were 
representatives of the nations which defeated Japan they could not 
conduct a legal, fair and impartial trial. 

Its general holdings, however, make it clear that the majority 
members did not deem the presence of judges from neutral nations 
a prerequisite to a fair trial. Certain judges, moreover, formally 
expressed their views on the subject. The President grounded his 
concurrence on the proposition that under international law bellig- 
erents have the right to punish, during a war, the war criminals 
that fall into their hands and may require a defeated state to 
hand over persons accused of war crimes.3° 

Justice Jaranilla maintained that what each nation could do for 
itself, all interested nations could do in concert. For him the fair- 
ness and impartiality of the Tribunal was attested by the fact 
that the Tribunal had absolved the defendants of various charges, 
that its members had differed on certain issues, and that at least 
one member, who had voted to acquit all the defendants, had also 
voted to overrule the challenge to the Tribunal’s impartiality.31 

Justice Pal pointed out that while the judges came from the 
different victor nations, they were there in their individual capaci- 
ties. For him the test was one of moral integrity, which embraced 
more than ordinary fidelity and honesty and included “‘a measure 
of freedom from prepossessions, a readiness to face the consequences 
of views which may not be shared, a devotion to judicial processes, 
and a willingness to make the sacrifices which the performance of 
judicial duties may involve.” 32 These qualities he felt the mem- 
bers of the Tribunal possessed. 

Justice Bernard’s concurrence was expressed as follows: 


A Universal authority would be the one competent to create tribunals 


30 Opinion of Sir William Flood Webb, President of the International Military 
Tribunal for the Far East, November 1, 1948, p. 2. 

31 Memorandum to the General Secretary for the International Military Tribunal 
for the Far East from Justice Delfin Jaranilla, member from the Philippines, November 
12, 1948, pp. 15-16. 

32 Judgment of the Honorable Mr. Justice Pal, member from India of the Interna- 
tional Military Tribunal for the Far East, November 12, 1948, pp. 12-15. 
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to judge individuals accused of crimes against universal order. But for 
want of an organism endowed with such universal authority, he who 
possessed of actual power and moral authority sufficient to assume that 
duty can set up the necessary tribunals for the trial of persons suspected 
of acts supposed to be in criminal infringement of natural and inter- 
national law.” 33 


Sufficient proof of good will was established when the defendants, 
who could have been punished without trial, had been turned 
over to a Tribunal free to acquit them.34 

The second attack on the validity of the proceedings maintained 
that both the Charter and the Indictment violated the provisions 
of the Potsdam Declaration and the Instrument of Surrender. The 
basic premise for this attack was that the surrender of Japan, 
founded on its acceptance of the Potsdam Declaration, was not 
unconditional; and that since the Japanese Government and people 
had agreed only to obey directives in accord with the Potsdam 
Declaration, they were not bound to obey if the Supreme Com- 
mander or his deputies acted in excess of the authority conferred. 
While it was true that the Potsdam Declaration provided that 
stern justice should be meted out to all war criminals, in July 1945 
the only “war criminals” known to the Japanese were those who 
had committed crimes against the laws and customs of war. Neither 
the Japanese nor the world at large had considered either crimes 
against peace or crimes against humanity as war crimes. Japan’s 
acceptance of the Declaration was based on its understanding that 
the punishment for war crimes would take place in accordance 
with the commonly accepted understanding of the term. Insofar 
as the Charter purported to make crimes against peace and against 
humanity war crimes, it was void. Furthermore, the Potsdam 
Declaration had reference only to the Pacific War. The wars 
against China and the activities against the Soviet Union in 1938 
and 1939 and against Thailand did not fall within its purview. 

The majority judgment, which does not appear to have been 
contested by any of the judges on this point, overruled the con- 


33 Dissenting Judgment from Henri Bernard, member from France of the Inter- 
national Military Tribunal for the Far East, November 12, 1948, p. 1. 


34 Ibid., pp. 2-3. 
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tention that crimes against peace and humanity were not included 
within the purview of the Potsdam Declaration. It held: 


There is no basis in fact for this argument. It has been established to the 
satisfaction of the Tribunal that before the signature of the Instrument 
of Surrender the point in question had been considered by the Japanese 
Government and the then members of the Government, who ad- 
vised the acceptance of the terms of the Instrument of Surrender, 
anticipated that those alleged to be responsible for the war would be 
put on trial. As early as the roth of August, 1945, three weeks before the 
signing of the Instrument of Surrender, the Emperor said to the accused 
Kido, “I could not bear the sight . . . of those responsible for the war 
being punished . . . but I think now is the time to bear the unbear- 


able.”’ 35 


However, this unanimity did not extend to the second point 
that only crimes arising from the Pacific War could be tried and 
punished. Though not specifically mentioned in the judgment, 
the fact that certain defendants were found guilty of waging 
aggressive war against the Soviet Union in 1938 and 1939, implies 
that this contention was over-ruled. Justice Bernard, however, 
felt that the events with respect to the Soviet Union fell outside 
the Tribunal’s jurisdiction unless it was established that they had 
formed an integral part of the whole of the facts referred to the 
Tribunal.36 In this view Justice Pal concurred, and he would also 
have excluded the counts involving the Manchurian aggression 
unless they resulted from the over-all conspiracy charged.37 
Justice Roling regarded the Potsdam Declaration as limiting the 
right to try war crimes to crimes connected with the Pacific War. 
He held the Tribunal to be without authority to try not only the 
substantive offenses committed against the Soviet Union, but also 
any conspiracy to wage aggressive war against the Soviet Union 
prior to the Japanese-Soviet neutrality pact.38 

The defense argument on the Potsdam Declaration raised 
directly the most important legal question which the Tribunal had 


35 Judgment of the International Military Tribunal for the Far East, November 
4712, 1948, p. 27. 

36 Bernard Dissenting Judgment, op. cit., p. 4. 

37 Pal Judgment, op. cit., pp. 18-21. 

38 Judgment of the Honorable Bernard V. A. Roling, member from the Netherlands 
of the International Military Tribunal for the Far East, November 12, 1948, pp. 8-10. 
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to resolve — whether aggressive warfare was a crime under in- 
ternational penal law. The defense contention maintained that 
war had not been and was not at the time of trial a crime. The 
concept of war implied the legal right to use force, and all regula- 
tory provisions governing war were meaningless if war was itself 
illegal. No court in the past had ever tried such a crime and no 
punishment had ever been provided. Insofar as the Charter at- 
tempted to make aggressive war a crime, it was ex post facto legisla- 
tion and was therefore void. 

On this group of problems the Tribunal followed the Nurem- 
berg precedent. The Charter was not an arbitrary exercise of 
power but was the expression of international law existing at the 
time of its creation. Whether aggressive war was a crime depended 
on the legal effect of the Pact of Paris. The renunciation of war in 
that Pact necessarily involved the proposition that war as an in- 
strument of national policy was illegal and that those who planned 
and waged it were committing a crime in so doing.?9 

Not all the judges were content to rest their conclusion upon the 
legal effect of the Pact of Paris. The President, while accepting the 
majority view of the Pact, assigned as a separate reason the emer- 
gence of a customary international law and, although his position is 
not too clearly enunciated, he also seemed to find a basis for his 
conclusion in natural law. In his view international law might be 
supplemented by rules of justice and general principles of law. 
Rigid positivism was no longer in accordance with international 
law and the natural law of nations was equal in importance to the 
positive or voluntary.49 

Justice Bernard rejected the Pact of Paris as the legal basis for 
his agreement, preferring to rest his concurrence squarely on con- 
cepts of natural law. 

There is no doubt in my mind that such a war is and always has been a 
crime in the eyes of reason and universal conscience, — expressions of 


natural law upon which an international tribunal can and must base 
itself to judge the conduct of the accused tendered to it.41 


39 Judgment, op. cit., pp. 25-26. 
40 President’s opinion, op. cit., pp. 3-5, 10-11. 
41 Bernard Dissenting Judgment, op. cit., p. 10. 
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The most interesting and novel view on this question was ex- 
pressed by Justice Roling. He could not find the legal basis for the 
criminality of aggressive war in either the Pact of Paris or in a 
customary international law. In his opinion crimes against peace 
were not regarded as true crimes before the London Agreement.4? 
Notwithstanding this, there was ample basis in international law 
for trying the defendants for crimes against peace. He held: 


Positive international law, as existing at this moment, compels us to 
interpret the “crime against peace,” as mentioned in the Charter, in a 
special way. It may be presupposed that the Allied Nations did not 
intend to create rules in violation of international law. This indicates 
that the Charter should be interpreted so that it is in accordance with 
International Law. 


There is no doubt that powers victorious in a “bellum justum,” and as 
such responsible for peace and order thereafter, have, according to in- 
ternational law, the right to counteract elements constituting a threat 
to that newly established order, and are entitled, as a means of prevent- 
ing the recurrence of gravely offensive conduct, to seek and retain the 
custody of the pertinent persons. 


Mere political action, based on the responsibility of power, could have 
achieved this aim. That the judicial way is chosen to select those who 
were in fact the planners, instigators and wagers of Japanese aggression 
is a novelty which cannot be regarded as a violation of international law 
in that it affords the vanquished more guarantees than mere political 
action could do. 


Crime in international law is applied to concepts with different mean- 
ings. Apart from those indicated above, it can also indicate acts com- 
parable to political crimes in domestic law, where the decisive element is 
the danger rather than the guilt, where the criminal is considered an 
enemy rather than a villain, and where the punishment emphasizes the 
political measure rather than judicial retribution. 


In this sense should be understood the “crime against peace”’ referred to 
in the Charter. In this sense the crime against peace, as formulated in the 
Charter, is in accordance with international law.43 


42 Roling Judgment, op. cit., pp. 10-44. 
43 [bid., pp. 45-48. 
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Justice Pal rejected all the theories advanced to support the 
thesis that aggressive war was a crime. In his judgment 


. no category of war became a crime in international life up to the 
date of commencement of the world war under our consideration. Any 
distinction between just and unjust war remained only in the theory of 
the international legal philosophers. The Pact of Paris did not affect the 
character of war and failed to introduce any criminal responsibility in 
respect of any category of war in international life. . . . War itself, 
as before, remained outside the province of law, its conduct only hav- 
ing been brought under legal regulations. No customary law devel- 
oped so as to make any war a crime. International community itself was 
not based on a footing which would justify the introduction of the con- 
ception of criminality in international life.44 


He was not sure that aggressive war had become a crime even 
through the London Agreement. In any event no principle of 
justice would entitle one to invoke the use of any such ex post 
facto developments in condemning long-past acts.45 

Inasmuch as the majority had found that aggressive war had 
been an international crime at the time the acts had been com- 
mitted, there was no real need for them to consider the ex post 
facto doctrine. They nevertheless considered the matter. Here 
again they followed Nuremberg by adopting its language on the 
point; and held that the principle of nullem crimen sine lege was not 
a limitation of sovereignty denying power to try ex post facto 
crimes but a principle of justice. It was not unjust to punish the 
aggressor; it would be unjust if he were allowed to go unpunished.*6 

Justice Roling regarded the maxim as neither a principle of 
sovereignty nor a principle of justice. It was a rule of policy, valid 
only if expressly adopted, to protect citizens against arbitrary 
courts and legislators. It did not involve the question of whether 
a certain act was criminally wrong at the moment it was committed 
but only whether the act was or was not forbidden under penalty. 
As such, the prohibition against such retroactive legislation was an 
expression of political wisdom not necessarily applicable in present 
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international relations. It was not the task nor within the power of 
the Tribunal to judge the wisdom of any particular policy.47 

Justice Jaranilla considered the maxim, regardless of its nature, 
to be inapplicable, although he also subscribed to the majority 
judgment. He agreed with those writers who held that the ex 
post facto rule was not applicable to international law. In any 
event Japan’s acts had been strongly protested and warnings had 
been issued. The leaders knew that in the case of defeat they would 
be brought to justice. This position had been made clear by the 
Allied Powers and Japan and its leaders had accepted their terms.48 

The majority judgment did not regard the lack of a compre- 
hensive definition of a war of aggression as militating against its 
holding that a war of aggression was a crime. It was clear that in- 
sofar as Japan’s actions were concerned, 


They were unprovoked attacks, prompted by the desire to seize the 
possessions of those nations. Whatever may be the difficulty of stating a 
comprehensive definition of a “‘war of aggression,” attacks made with 
the above motive cannot but be characterized as wars of aggression.*® 


Justice Roling concurred in this view. In his opinion, it was not 
necessary in these first trials to draw a sharp line between aggression 
and defense. The wars of conquest and of illegal expansion which 
the Tribunal had to consider certainly came within the scope of 
illegal aggression, whatever definition might be given. It was 
unnecessary to consider whether the impulses which led to these 
wars of conquest did, perhaps, originate partly in the defensive 
sphere. He regarded Justice Pal’s views as much too subtle and 
requiring such detailed study of factual material as to make judicial 
examination almost impossible.5° 

Justice Pal, on the other hand, regarded the views of the other 
judges as much too simple. He pointed out the difficulties that had 
surrounded the numerous attempts to formulate a satisfactory 
definition of aggressive warfare. Even if he accepted the definition 
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that a war without justification was a war of aggression, numerous 
important problems would have to be resolved. Were not the 
embargoes imposed by the United States, which deprived Japan of 
commodities necessary to its existence, a method of war not dis- 
similar to armed conflict? To what extent was intervention in the 
affairs of another power justified to combat the spread of com- 
munism? Did the defense of self-defense include maintenance 
of a nation’s position in the system of power politics prevailing in 
international life? How far did a neutral have the right to make 
hostile comment upon the actions of belligerents, particularly in 
view of the tremendous improvement in communications? What 
bearing did a boycott or economic sanction by neutral states have 
upon the aggressive character of the actions of a belligerent state? 
Was it fair to punish the Japanese when the interests of the so- 
called western powers in the Eastern Hemisphere were mainly 
founded on the past success in “‘transmuting military violence into 
commercial profit’? In his opinion all these questions were relevant 
and all must be answered favorably to the Japanese leaders.51 

Another principal contention which the Tribunal was called 
upon to resolve was that there was no individual responsibility for 
aggressive warfare. The defense maintained that war was the act of 
a nation, not of individuals. International law dealt with the 
relationships between states and did not refer to individuals. 

The majority judgment rejected this contention. Once again 
it chose to adopt the language of the Nuremberg Tribunal, and 
held that “the principle of international law which under certain 
circumstances protects the representatives of a state cannot be 
applied to acts which are condemned as criminal by international 
law.” 52 Justice Bernard specifically concurred in this ruling, 
holding that as a doctrine of natural law “the individual cannot 
shelter behind the responsibility of the community the responsibil- 
ity which he incurred by his own acts.”’53 

Justice Jaranilla designated the idea that a state can commit 
crimes as fiction; crimes were always committed by persons even 
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though their acts were acts of the state.54 Justice Pal alone dis- 
sented on this point. He held that individuals comprising the 
government and functioning as its agents incurred no criminal 
responsibility in international law for their acts. He further be- 
lieved that the international community had not yet reached the 
stage where it was expedient to utilize the judicial process for con- 
demning and punishing either states or individuals.55 

As a corollary to its proposition that aggressive war was not a 
crime, the defense had maintained that killing in war did not 
constitute murder. Even those who distinguished between just 
and unjust wars had never suggested that such killing was murder. 
In answer the prosecution had maintained that in all modern legal 
systems any killing was unlawful unless justified. Since under 
international law aggressive war was an international crime, no 
killing committed in the course of an aggressive war could be 
justified as an act which international law recognized as legal. 

The Tribunal’s conclusion was satisfactory to neither the prosecu- 
tion nor the defense. It declined to pass upon the validity of these 
novel charges, holding: 


if, in any case, the finding be that the war was not unlawful, then the 
charge of murder will fall with the charge of waging unlawful war. If, 
on the other hand, the war, in any particular case, is held to have been 
unlawful then this involves unlawful killings not only upon the dates 
and at the places stated in these counts but at all places in the theater of 
war and at all times throughout the period of the war. No good purpose 
is to be served, in our view, in dealing with these parts of the offences by 
way of counts for murder when the whole offense of waging those wars 
unlawfully is put in issue upon the counts charging the waging of such 
wars. 


For these reasons only and without finding it necessary to express any 
opinion upon the validity of the charges of murder in such circumstances 
we have decided that it is unnecessary to determine Counts 39 to 43 in- 
clusive and Counts 45 to 52 inclusive.5® 


Justice Jaranilla, although a member of the majority, dissented 
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on this point. He felt not only that the Tribunal should have 
passed upon the murder charges but that it should have sustained 
their validity. The crime of murder contemplated in the Charter 
was not the killing ordinarily involved in war but that related to 
the separate offenses of crimes against humanity. The position of 
the Tribunal nullified the provision of the Charter with respect 
to the latter crimes. The holding that if the war was lawful, then 
the charge of murder will necessarily fall was a dangerous pro- 
nouncement. The leaders of a nation waging a lawful war, under 
this doctrine, could with impunity commit, or permit to be com- 
mitted, murder and other crimes against humanity at will and 
without any discrimination. A lawful war could not justify the 
commission of crimes and atrocities.57 

Justice Pal arrived at a diametrically opposite result from Justice 
Jaranilla. For his purposes he divided the charges into two groups: 
those involving killings arising from attacks on allied territory and 
those involving the slaughter of inhabitants in occupied territories. 
As to the first group, since war had neither legality nor illegality, 
killing was not murder. As to the second group, he agreed that they 
were covered by the more comprehensive counts 54 and 55.58 

The defense had requested that all conspiracy charges be dis- 
missed on the ground that conspiracy was not a crime under inter- 
national law, and that if it were, there could be no prosecution 
because of merger of the conspiracy into the completed substantive 
offense of waging aggressive war. Conspiracy was a crime in no 
legal system except the Anglo-American. 

The judgment of the majority rejected this thesis. In their 
opinion “no more grave crimes can be conceived of than a con- 
spiracy to wage a war of aggression or the waging of a war of ag- 
gression, for the conspiracy threatens the security of the peoples 
of the world and the waging disrupts it.” 59 

The Tribunal’s view of conspiracy to wage aggressive war dif- 
fered substantially from that of the Nuremberg Tribunal. The 
latter Tribunal had distinguished between a conspiracy to plan, 
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prepare and wage an aggressive war and its planning and preparing. 
The Tokyo Tribunal made no such distinction, but held: 

A conspiracy to wage aggressive or unlawful war arises when two or 
more persons enter into an agreement to commit that crime. There- 
after, in furtherance of the conspiracy, follows planning and preparing 
for such war. Those who participate at this stage may be either original 
conspirators or later adherents. If the latter adopt the purpose of the 
conspiracy and plan and prepare for its fulfillment they become con- 
spirators. For this reason, as all the accused are charged with the con- 
spiracies, we do not consider it necessary in respect of those we may find 
guilty of conspiracy to enter convictions also for planning and preparing. 
In other words, although we do not question the validity of the charges 
we do not think it necessary in respect of any defendants who may be 
found guilty of conspiracy to take into consideration nor to enter con- 
victions upon counts 6 to 17 inclusive.6® 

A possible explanation for the Tribunal’s departure from its usual 
adherence to the Nuremberg precedent may be in the difference 
between the conspiracy counts in the two Indictments. At Nurem- 
berg the charge was a “‘conspiracy to plan, prepare, initiate and 
wage an aggressive war” while at Tokyo the charge was solely a 
“conspiracy to wage an aggressive war.” 

More unusual than its departure from the Nuremberg precedent 
was the manner in which the Tribunal applied the principles of 
responsibility arising from joinder in a conspiracy to the question 
of guilt for the substantive offense of waging a war of aggression. 
Modern legal systems generally recognize that persons other than 
the one actually committing the criminal act may be guilty of a 
crime. They will therefore hold guilty of a crime all those who 
were leaders, organizers, instigators and accomplices in its com- 
mission although they did not personally participate in the com- 
mission of the criminal act. This general principle had been ex- 
pressly recognized in the Charter. Notwithstanding this, the 
Tribunal found certain defendants guilty of the crime of con- 
spiracy to wage aggressive war and not guilty of having waged 
aggressive war. In effect, the Tribunal overruled the defense 
contention that the conspiracy had been merged in the substantive 
crime and at the same time gave them more benefits than they 
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would have received if the Tribunal had adopted the defense con- 
tention and followed commonly accepted rules of criminal liability. 

Justice Jaranilla dissented from the majority holding to the 
extent that it completely identified “planning and preparing” 
with the conspiracy.61 Justice Bernard considered ‘planning and 
preparing” more serious charges than conspiracy and that the 
Tribunal should therefore have considered them.®2 The President 
and Justice Pal held that conspiracy was not a crime under in- 
ternational law. The President stated: 


It may well be that a naked conspiracy to have recourse to war or to 
commit a conventional war crime or crime against humanity should 
be a crime, but this Tribunal is not to determine what ought to be but 
what is the law. Where a crime is created by International Law, this 
Tribunal may apply a rule of universal application to determine the 
range of criminal responsibility; but it has no authority to create a crime 
of naked conspiracy based on the Anglo-American concepts; nor on 
what it perceives to be a common feature of the crime of conspiracy 
under the various national laws. The national laws of many countries 
may treat as a crime naked conspiracy affecting the security of the state, 
but it would be nothing short of judicial legislation for this Tribunal to 
declare that there is a crime of naked conspiracy for the safety of the 
international order. 


Article V of the Charter declares participation in a common plan or con- 
spiracy a means of committing a crime against peace, and states that 
leaders, organizers, instigators and accomplices, participating in the 
formulation or execution of such plan or conspiracy, are responsible for 
the acts performed by any person in execution of the plan. This is in 
accordance with a universal rule of criminal responsibility; when the 
substantive crime has been committed, leaders, organizers, instigators 
and accomplices are liable everywhere.®3 


Justice Pal’s position followed naturally from his conclusion that 
the substantive offense of aggressive war was not a crime; but he 
also came to an independent conclusion that conspiracy by itself 
was not yet a crime in international life.64 

Although giving full effect to the doctrine of conspiracy as 
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applied to aggressive war, the Tribunal, following the Nuremberg 
precedent, dismissed, for want of jurisdiction, all conspiracy counts 
other than those charging a conspiracy to wage aggressive war.®5 
Justice Jaranilla dissented vigorously from this holding,®® and 
Justice Bernard dissented from as much of the ruling as dismissed 
counts charging conspiracies to commit conventional war crimes 
and crimes against humanity, although agreeing with the ruling to 
the extent it disallowed the conspiracies to murder.®7 

In the same way that planning an aggressive war was subsumed 
under conspiracy, the charges of initiation were correlated with 
the charges of waging aggressive war. Admitting that under certain 
circumstances initiation of aggressive war might have another 
meaning, as used in the Indictment it meant commencing hostili- 
ties and therefore involved the actual waging of aggressive war. 
There was therefore no reason to consider the counts of initiation 
as well as those of waging.®8 Justice Jaranilla disagreed. In his 
opinion waging might, but did not necessarily, include initiation.®9 

Throughout the course of the proceedings particular stress 
had been laid by the prosecution on the initiation and murder 
counts growing out of the attacks without warning at Pearl Harbor 
and in the British possessions. Much evidence had been introduced 
to show how the leaders of Japan had maneuvered to avoid the 
requirements of Hague Convention III for previous and explicit 
warning before opening hostilities. Despite its holdings that the 
initiation and murder counts need not be separately considered, 
the Tribunal deemed the matter worthy of a special pronounce- 
ment. Hague Convention III 
undoubtedly imposes the obligation of giving previous and explicit 
warning before hostilities are commenced, but it does not define the 
period which must be allowed between the giving of this warning and the 
commencement of hostilities. The position was before the framers of the 


Convention and has been the subject of controversy among interna- 
tional lawyers ever since the Convention was made. This matter of the 


65 Judgment, op. cit., pp. 34-35. 

66 Jaranilla Memorandum, op. cit., pp. 1-7. 

67 Bernard Dissenting Judgment, op. cit., pp. 5-7. 
68 Judgment, op. cit., p. 33. 

69 Jaranilla Memorandum, op. cit., pp. 7-9. 














556 

duration of the period between warning and hostilities is of course vital. 
If that period is not sufficient to allow of the transmission of the warning 
to armed forces in outlying territories and to permit them to put them- 
selves in a state of defence they may be shot down without a chance to 
defend themselves. It was the existence of this controversy as to the exact 
extent of the obligation imposed by the Convention which opened the 
way for Togo to advise . . . that various opinions were held as to the 
period of warning which was obligatory . . . In short, they decided to 
give notice that negotiations were broken off at so short an interval 
before they commenced hostilities as to ensure that the armed forces of 
Britain and the United States at the points of attack could not be warned 
that negotiations were broken off . . . 


We have thought it right to pronounce the above findings in fact for 
these matters have been the subject of much evidence and argument 
but mainly in order to draw pointed attention to the defects of the Con- 
vention as framed. It permits of a narrow construction and tempts the 
unprincipled to try to comply with the obligation thus narrowly con- 
strued while at the same time ensuring that their attacks shall come as a 
surprise. With the margin thus reduced for the purpose of surprise no 
allowance can be made for error, mishap or negligence leading to delay 
in the delivery of the warning, and the possibility is high that the prior 
warning which the Convention makes obligatory will not in fact be 


given.7° 

Condonation and estoppel had been the grounds of another 
defense contention. They maintained that since the aggrieved 
parties continued their diplomatic relations with Japan, they 
could have at all times availed themselves of the known methods 
of redress in accordance with international usage. By failing to resort 
to measures short of war or, if necessary, to war, they had actually 
condoned and become accessories after the fact to Japanese aggres- 
sion and were therefore estopped from trying the leaders of Japan. 

The Tribunal held that “In a matter of criminal liability whether 
domestic or international it would be against the public interest for 
any tribunal to countenance condonation of crime either expressly 
or by implication.” 71 

Four of the defendants had a special legal defense. Itagaki, 
Kimura, Muto and Sato had been army commanders in the field 
and had surrendered to the allied armies. It was claimed that they 
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had thereby acquired the status of prisoners of war and were 
entitled to the protections of Articles 60 and 63 of the Geneva 
Convention. Article 60 required that at the commencement of a 
judicial proceeding against a prisoner of war the detaining power 
should notify the protecting power of the nation to which he 
belonged; and Article 63 required that he be tried by the same 
tribunal and in accordance with the same procedure as members 
of the armed forces of the detaining power. In violation of these 
provisions, the defendants were being tried, without notice having 
been given to the protecting power, before an international 
tribunal instead of a court martial. 

The Tribunal rejected the defense contention and expressly 
adopted the ruling of the Supreme Court of the United States 
in the Yamashita case that the provisions of the Geneva Conven- 
tion applied only to judicial proceedings directed against a prisoner 
of war for offenses committed while a prisoner of war, and did not 
deal with any other types of offenses.72 


Findings on Issues of Fact 


More than one thousand pages of the judgment were devoted 
to findings on issues of fact. This portion of the judgment was 
divided into five parts. The first part dealt with the military 
domination of Japan and preparation for war. The second, third 
and fourth parts dealt respectively with Japanese aggression 
against China and the U.S.S.R., and the Pacific War. The atroci- 
ties were covered in the fifth part. 

Throughout its findings the Tribunal accepted both the evi- 
dence and the theory advanced by the prosecution. It found much 
of the defense evidence unacceptable. The Tribunal could not 
accept the prolix equivocations and evasions with which defense 
witnesses had attempted to explain the inferences which normally 
arise from the occurrence of events.73 

The Tribunal concluded that a conspiracy to wage wars of 
aggression for the purpose of domination of East Asia, the western 
and south western Pacific Ocean and the Indian Ocean, and cer- 


72 Judgment, op. cit., pp. 27-8. 
78 Ibid., pp. 19-20. 





aS Eke 


| 
; 
; 
; 





558 


tain of the islands in those oceans as charged in count 1 of the 
Indictment had been established.74 

The finding with respect to count 1 obviated the necessity of 
dealing with counts 2 and 3 which charged conspiracies with 
objects more limited than that proved under count 1; or with 
count 4 which, in the opinion of the Tribunal, charged the same 
conspiracy as count 1 but with more specification. Count 5 was 
construed, contrary to the prosecution’s conception of its scope, 
as charging a conspiracy wider in extent and with even more 
grandiose objects than count 1. As so construed, the Tribunal 
was of the opinion that it had not been proved although some of 
the conspirators clearly desired its achievement.75 

The Tribunal also concluded that the evidence had established 
that Japan had waged aggressive wars against China, the British 
Commonwealth of Nations, France, The Netherlands, the USSR 
and the United States. With respect to China the Tribunal found: 


The war which Japan waged against China, and which the Japanese 
leaders falsely described as the “China Incident” or the “China Affair,” 
began on the night of 18 September 1931 and ended with the surrender 
of Japan in Tokyo Bay on 2 September 1945. The first phase of this war 
consisted of the invasion, occupation and consolidation by Japan of that 
part of China known as Manchuria, and of the Province of Jehol. The 
second phase of this war began on 7 July 1937, when Japanese troops 
attacked the walled city of Wanping near Peiping following the “Marco 
Polo Bridge Incident,”’ and consisted of successive advances, each fol- 
lowed by brief periods of consolidation in preparation for further ad- 
vances into Chinese territory.76 


Turning to the wars against the western powers, the Tribunal 
categorically rejected the defense contention that these wars had 
been fought in self-defense. 


It remains to consider the contention advanced on behalf of the de- 
fendants that Japan’s acts of aggression against France, her attack against 
the Netherlands, and her attacks on Great Britain and the United States 
of America were justifiable measures of self-defence. It is argued that 
these Powers took such measures to restrict the economy of Japan that 
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she had no way of preserving the welfare and prosperity of her nationals 
but to go to war. 


The measures which were taken by these Powers to restrict Japanese 
trade were taken in an entirely justifiable attempt to induce Japan to 
depart from a course of aggression on which she had long been embarked 
and upon which she had determined to continue. Thus the United States 
of America gave notice to terminate the Treaty of Commerce and Navi- 
gation with Japan on 26th July 1939 after Japan had seized Manchuria 
and a large part of the rest of China and when the existence of the treaty 
had long ceased to induce Japan to respect the rights and interests of the 
nationals of the United States in China. It was given in order that some 
other means might be tried to induce Japan to respect these rights. 
Thereafter the successive embargoes which were imposed on the export 
of materials to Japan were imposed as it became clearer and clearer that 
Japan had determined to attack the territories and interests of the Pow- 
ers. They were imposed in an attempt to induce Japan to depart from 
the aggressive policy on which she had determined and in order that the 
Powers might no longer supply Japan with the materials to wage war 
upon them. In some cases, as for example in the case of the embargo on 
the export of oil from the United States of America to Japan, these 
measures were also taken in order to build up the supplies which were 
needed by the nations who were resisting the aggressors. The argument 
is indeed merely a repetition of Japanese propaganda issued at the time 
she was preparing for her wars of aggression. It is not easy to have pa- 
tience with its lengthy repetition at this date when documents are at 
length available which demonstrate that Japan’s decision to expand to the 
North, to the West and to the South at the expense of her neighbors 
was taken long before any economic measures were directed against her 
and was never departed from. The evidence clearly establishes contrary 
to the contention of the defense that the acts of aggression against France, 
and the attacks on Britain, the United States of America and the Nether- 
lands were prompted by the desire to deprive China of any aid in the 
struggle she was waging against Japan’s aggression and to secure for 
Japan the possessions of her neighbors in the South.77 


The Tribunal did not deem it important to consider whether 
Japan’s activities against France in 1940 and 1941 constituted the 
waging of a war of aggression in view of its finding that such a 
war was waged in 1945 upon the refusal of the Governor of Indo- 
China to accept new Japanese demands.78 It also deemed unim- 
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portant the fact that the Netherlands had taken the initiative 
in declaring war on Japan: 


The facts are that Japan had long planned to secure for herself a domi- 
nant position in the economy of the Netherlands East Indies by negotia- 
tion or by force of arms if negotiation failed. By the middle of 1941 it 
was apparent that the Netherlands would not yield to the Japanese 
demands. The leaders of Japan then planned and completed all the 
preparations for invading and seizing the Netherlands East Indies. . . . 
The order of Imperial General Headquarters was issued on roth Novem- 
ber and it fixed 8th December (Tokyo Time), 7th December (Washing- 
ton time) as the date on which a state of war would exist and operations 
would commence according to the plan. In the very first stage of the 
operations so to be commenced it is stated that the Southern Area Force 
will annihilate enemy fleets in the Philippines, British Malaya and the 
Netherlands East Indies area. There is no evidence that the above order 
was ever recalled or altered in respect to the above particulars. In these 
circumstances we find in fact that orders declaring the existence of a state 
of war and for the execution of a war of aggression by Japan against the 
Netherlands were in effect from the early morning of 7th December 
1941. The fact that the Netherlands, being fully apprised of the im- 
minence of the attack, in self-defence declared war against Japan on 8th 
December and thus officially recognized the existence of a state of war 
which had been begun by Japan cannot change that war from a war of 
aggression on the part of Japan into something other than that.79 


Count 30 of the Indictment charged that a war of aggression 
had been waged against the Commonwealth of the Philippines. 
In view of the fact that during the war the Philippines was not a 
completely sovereign state and for purposes of international rela- 
tions was part of the United States, the Tribunal decided, that 
although a war of aggression was waged against the Philippines, 
for the sake of technical accuracy, they would consider it as part 
of the war of aggression waged against the United States.8® Count 
34, which charged the waging of aggressive war against Thailand, 
was found not to have been proved and was dismissed.81 

The Tribunal’s summary and analysis of the voluminous oral 
and documentary evidence of atrocities committed during the 
prosecution of Japan’s wars culminated in its finding 
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The evidence relating to atrocities and other Conventional War Crimes 
presented before the Tribunal establishes that from the opening of the 
war in China until the surrender of Japan in August 1945 torture, mur- 
der, rape and other cruelties of the most inhumane and barbarous charac- 
ter were freely practiced by the Japanese Army and Navy. During a 
period of several months the Tribunal heard evidence, orally or by 
affidavit, from witnesses who testified in detail to atrocities committed in 
all theaters of war on a scale so vast, yet following so common a pattern 
in all theaters, that only one conclusion is possible — the atrocities were 
either secretly ordered or wilfully permitted by the Japanese Govern- 
ment or individual members thereof and by the leaders of the armed 
forces.82 


The Tribunal concluded that count 54, charging the ordering, 
authorizing and permitting of the commission of atrocities had 
been established as to certain defendants; and that count 55 
charging the failure to take adequate steps to secure the observance 
and prevent breaches of the conventions and the laws of war with 
respect to prisoners of war and civilian internees had been likewise 
proved as to certain defendants.83 

A somewhat different version of the facts with respect to crimes 
against peace was taken by Justice Roling. His conclusion was: 


There existed in Japan a group which, in a peaceful way, was striving for 
a prosperous Japan, a Japan which would virtually dominate East Asia. 
On the other hand, there existed a group which aimed at the expansion 
of Japan by means of force. Ample evidence has been brought in this 
case to show that there existed in Japan a military clique which was 
eager and determined to solve political and economic problems by force 
of arms. This tendency gathered strength as the policy of peaceful ex- 
pansion gradually seemed to become frustrated by foreign immigration 
laws, and by the world depression which led to tariff barriers and regional 
agreements. The decisive question in this trial is to determine how the 
relationship of the two different concepts, of expansion by means short 
of war, and of expansion by force of arms, developed. 


In studying this development, a rough division into three periods can be 
made. 
The first period is characterized by a struggle in which the military 


clique attempted to achieve its aims by threats and assassinations at 
home, and by independent action abroad. This period approximately 
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covers the years between 1928 and 1936, although independent action 
was still maintained in later years during the Marco Polo Bridge, the 
Nomonhan and the Lake Khassan incidents. 


The period of struggle was followed by one of collaboration, in which 
the two factions came to an agreement with regard to the object to be 
achieved — the domination of East Asia. Even in this, however, they 
remained opposed with regard to the methods whereby this object 
was to be achieved. This period runs from approximately the February 
26 incident in 1936, when several pacifists were murdered, to the de- 
cision of the Liaison Conference of September 19, 1940, although perhaps 
a change in official policy can be distinguished earlier during the Hira- 
numa Cabinet. 

The next and final period starts with the Liaison Conference of Septem- 
ber 19, 1940, during which the use of armed force was accepted as govern- 
ment policy, first as an alternative in case other methods failed, later as 


straightforward policy.84 


So far as the members of the militarist clique were concerned, 
the difference between the views of the majority and Justice Roling 
was inconsequential but it was important with regard to the civilian 
defendants.85 To the non-militarist group of defendants Justice 
Roling would have given the benefit of the doubt during the second 
period even with respect to China since they always “had to con- 
sider that there was a power in their country which was prepared 
to achieve its ends by murder or revolution.” 86 

Justice Pal disagreed with all the findings of the Tribunal. 
His conclusion was that no conspiracy had been proved. He 
made a detailed examination 87 of each important item of evidence 
to determine whether the sole inference he could draw therefrom 
was one of conspiracy. In so doing, contrary to the majority, he 
placed great reliance upon the testimony of defense witnesses. 
He questioned the reliability of some of the prosecution witnesses; 
and gave little weight to some of its documents. 

Furthermore, he felt it necessary to take into consideration 
materials not in evidence and factors which the other judges re- 
garded as irrelevant. Thus, in order “to see the events by putting 


84 Roling Judgment, op. cit., pp. 63-64. 
85 [bid., pp. 64-65. 

86 [bid., pp. 65, 99. 

87 [bid., pp. 280-1014. 
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them in their proper perspective” he examined them in light of 
“the Britano-centric world order, the diplomatic maneuvers at 
Washington, the development of communism and the world opin- 
ion of Soviet policy, the internal condition of China, the China 
policy and practice of other nations and the internal condition of 
Japan from time to time.” 88 The development of communism in 
China and the growth of Chinese resistance adequately explained 
Japanese policy in China, be it just or unjust, without giving rise 
to an inference of conspiracy. Similarly the pressures of boycotts 
by China and economic sanctions by the western powers so threat- 
ened Japanese economic existence as to negate the criminal intent 
requisite to a conspiracy, even though they were imposed in re- 
sponse to Japan’s aggression. No criminal conspiracy could be 
predicated on preparations for war. In carrying out its program 
Japan had done nothing more than the western powers had done 
in earlier days, and what every other nation was doing in the light 
of the needs of an adequate defense in modern warfare. 

Realizing that his approach to the evidence might be subject 
to the criticism that it was piecemeal and overlooked the overall 
design, Justice Pal concluded: 


It may be contended that although each event may thus be explained 
away, they all taken together can best be explained only by the existence 
of such an over-all conspiracy, design or plan. 


Even if we are to find out any single cause, we are not necessarily driven 
to the alleged conspiracy. Even when several nations form themselves 
into a group, and adopt a particular policy against any particular ideology 
prevailing somewhere in the international society, we do not characterize 
this as a conspiracy. Whatever that be, circumstances certainly devel- 
oped in such a way during the relevant period, as to lead Japan to adopt 
certain policies in her foreign relations, which as a matter of fact she did 


adopt from time to time. 


I would again emphasize here that it is immaterial for our present pur- 
pose to see whether any policy adopted at any particular time, or, action 
taken by Japan pursuant to that policy, was justifiable in law; perhaps 
it was not. All that we are concerned with here is to see if the circum- 


88 Roling Judgment, op. cit., pp. 983-84. 
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stances can explain the adoption of the policy or the action without the 
existence of the alleged conspiracy.89 


Having completed his consideration of the conspiracy counts, 
Justice Pal found that his view of the law made it unnecessary to 
consider whether any of the wars against any of the nations covered 
by the indictment was aggressive.9° 

Justice Pal regarded conventional war crimes as coming within 

the competence of the Tribunal but in his opinion, the charges 
for the commission of these crimes had not been established. 
Even though the evidence was “‘still overwhelming that atrocities 
were perpetrated by the members of the Japanese armed forces 
against the civilian population of some of the territories occupied 
by them as also against the prisoners of war,” 91 he could not find 
that any of the accused had been responsible either by way of 
commission or omission for any of the acts. Even with respect to 
those who had been commanders in the field two factors had to be 
borne in mind. One was the fundamental difference between the 
Japanese and Western views of surrender. While this did not justify 
the misdeeds of the soldiery, it would explain their conduct without 
ascribing it to government policy. The other important factor was 
the overwhelmingly large number of surrenders by Allied personnel 
to the Japanese. 
In these days of total war with such technique of war involving possibili- 
ties of sudden surrenders like this, many of the provisions of the existing 
conventions may require fundamental modifications. We should not 
forget that whenever any of the laws of war have been found to be a 
definite and permanent obstacle to the achievement of the objectives 
of war, the sanction of common interest and the reason for the con- 
tinuance of the rule has disappeared and the rule has not been ob- 
served,92 

Furthermore, conditions at the end of the war had so disrupted 
communications that it was impossible for Japan to carry out ob- 
ligations for the care of prisoners of war. Those who were members 
of the government when protests were made, had made inquiry 


89 Roling Judgment, op. cit., pp. 981-83. 
90 [bid., p. 1226. 
91 [bid., p. 1069. 
92 [bid., p. 1141. 
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and had the right to rely on the answers given to their inquiries. 
Under all the circumstances none of the defendants were guilty 
of conventional war crimes. 

Justice Bernard likewise disagreed with the majority. His views 
were based not on the evidence but on certain methods of pro- 
cedure which he believed vitiated the trial. In his opinion, there 
had been three major defects which compelled his holding. The 
first was that the defendants had been prejudiced by the fact 
that they had not been given the “opportunity to endeavor to 
obtain and assemble elements for the defense by means of a pre- 
liminary inquest conducted equally in favor of the Prosecution 
as of the defense by a magistrate independent of them both, and 
in the course of which they would have been benefited by the 
assistance of the defense counsel.” 93 

This is an excellent example of one of the difficulties of an inter- 
national trial — the insistence by a national of one country that a 
particular feature of his own national legal system is an indispen- 
sable requisite for a fair trial in all legal systems. Nations following 
the Anglo-American tradition insist upon certain requirements, 
which Continental lawyers not only do not regard as essential but 
believe to be deterrents to a fair trial. On the other hand, the 
Continental lawyer considers other protections, not known to his 
Anglo-American brethren, as indispensable to a fair trial. The ob- 
jections of United States defense counsel to hearsay evidence was 
incomprehensible to the French, Dutch and others, whose legal 
systems, placing less emphasis upon the use of the jury, admit all 
relevant evidence. The Indian judge regarded the failure to com- 
ply with certain practices used in the Indian courts as a denial of 
a fair trial. Even within the Anglo-American system of law con- 
siderable divergencies have developed. In British criminal trials 
the practice has been adopted of furnishing to a defendant before 
trial a list of the witnesses to appear against him and a synopsis 
of the testimony that they will give. In the absence of surprise, 
the prosecution is limited to that evidence. Such a procedure, 
which is used in different forms in other legal systems, is unknown 
to the United States. 


93 Bernard Dissenting Judgment, op. cit., p. 1% 
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Justice Bernard’s second objection was likewise based on French 
legal practice. In his view a judgment could be arrived at only 
after “oral deliberations outside of all influence, bearing upon all 
produced evidence, among all the judges who sat at the trials.” 94 
This principle, he felt, had been violated in several particulars. 
Aside from the deliberations on the individual verdicts, the de- 
liberations on the findings had not been oral, but had been initially 
drawn up by a drafting committee and submitted for concurrence, 
modification and review to all of the members of the trial.95 He 
also felt that this principle had been violated by the use by the 
majority of outside assistance in making their findings.96 He com- 
plained that several of the judges had availed themselves of the 
assistance of their confidential legal secretaries in the preparation of 
their work. Under French law, judges do not have such assistants. 
However, in the Anglo-American system, the use by judges of legal 
secretaries is not an uncommon practice. 

His third objection was based on the fact that the prosecution 
had not indicted the Emperor whom “the trial revealed could have 
been counted among the suspects and whose absence from the 
trial . . . was certainly detrimental to the defense of the ac- 
cused,” 97 

Although he believed that the trial was nullified by these de- 
fects, Judge Bernard concluded that on the evidence presented he 
would have found the defendants not guilty of crimes against 
peace. It was not necessary to the prosecution of a crime to show 
that the accused had knowledge of the law making it a crime, but 
no judge could condemn an accused “without being certain that 
he was in a position at the date of the facts considered reproach- 
able to discover the criminal character of them.’ While everyone 
was in a position to learn during the period of the Indictment 
that conspiring, planning, preparing, initiating and waging ag- 
gressive war were crimes, it was evident that these terms were too 
vague to assist a citizen conducting the external relations of his 
country in forming an opinion on the merit of his conduct.98 





94 Bernard Dissenting Judgment, op. cit., p. 19. 
95 Tbid. 

96 [bid., p. 20. 

97 Jbid., p. 19. 

98 Jbid., p. 21. 
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Verdicts and Sentences 


Upon the basis of its findings the Tribunal found all defendants 
except Matsui and Shigemitsu guilty of conspiracy to wage ag- 
gressive war, and all except Matsui, Oshima and Shiratori guilty 
of having waged aggressive war against China. All defendants 
except Araki, Hashimoto, Hirota, Matsui, Minami, Oshima and 
Shiratori were found guilty of waging aggressive war against the 
United States, the British Commonwealth of Nations and the 
Netherlands. Shigemitsu and Tojo were alone found guilty of 
waging aggressive war against France. Dohihara and Itagaki were 
found guilty of waging war against the Soviet Union at Lake 
Khassan, and the same persons and Hiranuma were found guilty 
of waging aggressive war against the Soviet Union at Nomonhan. 
Dohihara, Itagaki, Kimura, Muto and Tojo were found guilty of 
ordering, authorizing and permitting violations of the laws of war, 
while Hata, Hirota, Kimura, Koiso, Matsui, Muto, and Shigemitsu 
were found guilty of deliberately and recklessly disregarding their 
legal duty to take adequate steps to secure the observance and 
prevent breaches of the laws of war.99 

Justices Pal and Bernard would have acquitted all of the de- 
fendants of all charges. Justice Roling would have acquitted the 
defendants Hata, Hirota, Kido, Shigemitsu and Togo of all charges. 
He would have convicted Oka, Sato and Shimada, in addition to 
the charges upon which they were convicted, of the charges of 
conventional war crimes.!0° 

The convictions of all but one of the defendants on one or more 
charges of crimes against peace inevitably raises the question of 
the individual accountability of persons who participate in the gov- 
ernment of a nation or who are members of one of its agencies. 
Although the Tribunal did not discuss this directly, the views 
expressed by Justice Roling throw some light on the matter. 

The test of the liability of military personnel for crimes against 
peace, according to Justice Roling, lies in their relation to the 
formulation of government policy. 

When the Army in a given country assumes a position which makes it 


99 Judgment, op. cit., pp. 1145-1211. 
100 Roling Judgment, op. cit., p. 178. For a summary of the final judgment see 
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the decisive agent in the formulation of the state policy, it can conse- 
quently wage war. The Army, if it restricts itself to the proper Army 
function, i.¢., to constitute the power which carries out the command 
of the Government, cannot “wage war.” As such, the Army is merely 
one of the instruments with which war is waged.191 


This same principle governed the responsibility of each soldier in 
relation to crimes against peace. 


The prosecution has stated: 
“No military man in the field has been charged with the crimes per- 
taining to aggressive war merely because he carried out military 
operations during the course of an aggressive war being pursued by his 
government. He has been charged with such crimes only if he par- 
ticipated in the formulation of the aggressive policy of the govern- 
ment, or if he, in the first instance, induced the aggression which was 
subsequently made the policy of the government.” 

The scope of this statement deserves to be amplified beyond that of a 

mere submission concerning prosecution policy. The statement contains 

a norm which should be generally recognized. 


No soldier who merely executed government policy should be re- 
garded as criminal, as guilty of the crime against peace. The duty of an 
army is to be loyal. Soldiers nor sailors, generals nor admirals should be 
charged with the crime of initiating or waging aggressive war, in case 
they merely performed their military duty of fighting in a war waged by 
their government. 


In this case, the danger of a situation where military men influence the 
policy of a country has been made clear for all time. The army should be 
the power to defend the country, and to execute the policy decided 
upon by the government. It should not make, or influence, that policy. 


If this is correct, it follows that one should not expect military officers 
to resign when ordered to fight in a war which is of aggressive nature. 
To demand this would amount to making interference in politics obliga- 
tory for the military. It would mean that one demands the very thing 
which, in a different connection, is considered to be at the root of the 


evil. 


In considering the responsibility of military men with relation to the 
crime against peace, one should be extremely careful. As long as the 
honorable profession of arms (as the Nuremberg Judgment called it) is 
a necessity in the intercourse of nations, this profession should be safe- 


101 Roling Judgment, op. cit., p. 41. 
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guarded from any compulsion to “meddle in politics,”’ and it should, as 
long as it remains within its own province, be protected against charges 


brought against it after the war is lost. 


No soldier should ever be found guilty of the crime of waging an ag- 
gressive war simply for the reason that he performed a strictly military 
function. Aggression is a political concept, and the crime of aggression 
should be limited to those who take part in the relevant political de- 


cisions. 


Moreover, a soldier who merely performs his military duty cannot be 
said to have waged the war. In view of the meaning of this word, and the 
purpose to which it is used in the definition of the crime against peace, 
it should be so understood that only the government, and those au- 
thorities who carry out governmental functions and are instrumental in 


formulating policy, wage the war.192 


When the findings of the Tribunal on individual liability for 
crimes against peace are examined in the light of these views, it 
is clear that the norm spelled out by Justice Roling was applied 
by the majority. Each of the military men found guilty of crimes 
against peace was found to be a formulator of government policy. 
Only the President disagreed with this principle. In his opinion 
the view that aggressive war was criminal had to “be carried to its 
logical conclusion.” Every person, regardless of his status, who 
took part in an aggressive war was responsible provided he knew 
or should have known that the war was aggressive.193 

As to the person who enters a government with the honest in- 
tention of preventing war but fails after exerting his best efforts 
and thereafter votes for war, Justice Roling would find him not 


guilty of crimes against peace. 


Assuming that these are the facts, the question is whether a crime was 
committed under mitigating circumstances, or whether no crime was 
committed at all. Comparison with situations under domestic criminal 
law would readily suggest the former conclusion. In view of the special 
nature of the crime against peace, and of the special nature and require- 
ments of international relations, one is inevitably drawn to the latter. 
To join a cabinet, or, in general, to assume a function with the purpose 
of promoting opportunities for peace is an international duty if one is 


102 Roling Judgment, op. cit., pp. 179-181; 188. 
103 President’s Opinion, op. cit., p. 7. 
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especially qualified to do so. If it were to follow from the law that a 
crime is committed by staying on in a war-minded cabinet, then that 
law would be unrealistic and impractical. It would defeat its purpose, 
namely, the maintenance and promotion of peace. The crime against 
peace cannot be committed for the sake of peace. In the crime against 
peace, the decisive element is the intention of aggression. If, as the 
inevitable result of having occupied a position for the sake of promoting 
peace, one is forced to vote for war, one cannot be accused of aggressive 
intent.104 


Upon the basis of the record it is impossible to ascertain whether 
or not the Tribunal agreed with these views. In dealing with the 
case of the defendant Togo, who had specifically raised the defense, 


they held: 


However, when the negotiations failed and war became inevitable, 
rather than resign in protest he continued in office and supported the 
war. To do anything else he said would have been cowardly. However, 
his later action completely nullifies this plea. In September 1942 he 
resigned over a dispute in the cabinet as to the treatment of occupied 
countries. We are disposed to judge his action and sincerity in the one 
case by the same considerations as in the other.195 


The Tribunal holding against Togo seems to be based on a finding 
against the sincerity of his efforts to prevent the Pacific War. 
Despite the specific overruling of his plea, however, he received a 
lesser sentence than others convicted of the same crime. 

With respect to one who joins a government already engaged in 
an aggressive war, Justice Roling would have his guilt or innocence 
hinge on the intention with which he entered the cabinet. 


If one has entered a War Cabinet, such as the Tojo or Koiso Cabinets, 
with the intention of promoting peace, and of bringing to a speedy end 
the war already in progress, one cannot be said to have waged that 
aggressive war. This war was planned and initiated by individuals, but 
once started it assumed an impersonal existence of its own. However, 
those individuals who after the outbreak of war are appointed to public 
functions in the war machine but who actively support the aggressive 
policy which prolongs the war, such individuals may be guilty of the 
crime of waging war. But he who assumes public office in order to oppose 


104 Roling Judgment, op. cit., p. 245. 
105 Judgment, op. cit., p. 1205. 
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that war, who accepts his appointment in order to promote peace, 
cannot and should not be accused of waging an aggressive war.196 


In sharp contrast to their failure to spell out the principles of lia- 
bility for crimes against peace, the majority elaborated in great 
detail their views on the principles of liability for conventional war 
crimes. They held that the responsibility for the care of prisoners 
of war and civilian internees rests with the government having 
them in their possession. The members of the government have a 
principal and continuing responsibility even though they delegate 
the duty to others. In Japan the duty rested not only upon the 
members of the government but also the military and naval officers 
in command of formations having prisoners in their possession, 
officials in the departments concerned with the well-being of 
prisoners, and officials having direct and immediate control of 
prisoners. Such persons become liable for ill-treatment of prisoners 
if they fail to establish a continuous and efficient system for carry- 
ing out the duty, or if having established such a system, they 
failed to secure its continued and efficient working. If they do 
establish a proper system and secure its efficient functioning, they 
are not liable for conventional war crimes, unless they have knowl- 
edge that such crimes were being committed and fail to take steps 
within their power to prevent their commission in the future, or 
are at fault in having failed to acquire such knowledge. That 
crimes are notorious, numerous and widespread as to time and 
place are factors to be considered in imputing knowledge. 

Under these principles a member of a cabinet is not absolved of 
his responsibility if, having knowledge of the crimes, and omitting 
or failing to secure measures to prevent their commission in the 
future, he elects to remain in the cabinet, even though his depart- 
ment of government is not directly concerned with the care of 
prisoners. An army or navy commander, who knows or should 
know that within units of his command conventional crimes had 
been committed and who takes no adequate steps to prevent their 
future occurrence, is responsible for the future crimes. No duty to 
resign rests upon departmental officials, but if they know or should 


106 Roling Judgment, op. cit., p. 236. 
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know and do not attempt to prevent their reoccurrence, they too 
are responsible for future crimes.197 

While agreeing with the majority on their general statement of 
the applicable rules, Justice Roling believed they had gone too 
far when they assumed the responsibility of every member of the 
cabinet. He would have limited the responsibility to those mem- 
bers of the cabinet who were directly charged with the task of 
maintaining and caring for prisoners.198 

Justice Bernard took a somewhat different view. He would 
divide the responsibility into two categories. In the one would be 
those who were guilty of passive complicity for having failed to 
prevent violations although able to do so and, in the other, those 
who had failed in their duties toward the prisoners and through 
negligence, imprudence or voluntary disregard of orders or regula- 
tions, had created a situation conducive to the multiplication of 
violations of the laws of war. In neither case could any legal pre- 
sumption arise from the position held by the accused or his state of 
knowledge. Those found guilty of passive complicity should be pun- 
ished by death. Those guilty of failing in duty should be punished 
by imprisonment for a limited duration, unless their guilt was ag- 
gravated, in which event a life sentence should be imposed.199 

At the conclusion of the reading of its judgment, the Tribunal 
sentenced Dohihara, Hirota, Itagaki, Kimura, Matsui, Muto and 
Tojo to death by hanging. All but two of the remaining defendants 
received a life sentence. A sentence of seven years was imposed on 
Shigemitsu and one of twenty years on Togo, both sentences to 
run from 3 May 1946. Justice Roling concurred in all the death 
sentences except that of Hirota and would have also imposed the 
supreme penalty upon Oka, Sato and Shimada.11° Justice Jaranilla, 
without specifying those to which he referred, considered a few 
of the sentences “too lenient, not exemplary and deterrent, and 
not commensurate with the gravity of the offenses committed. 111 


107 Judgment, op. cit., pp. 28-32. 

108 Roling Judgment, op. cit., pp. 61-62. 
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The Tribunal judgment was silent as to the factors considered in 
determining sentences. Only two of the judges addressed them- 
selves directly to this problem. Justice Roling believed that so 
long as the dominant principle in the crime against peace is the 
dangerous character of the individual committing the crime, 
punishment should be determined solely on considerations of 
security and that capital punishment should not be given to those 
found guilty only of crimes against peace.112 The President 
pointed out that at Nuremberg, despite the Tribunal finding that 
the initiation of a war of aggression was the supreme international 
crime, no one who was found guilty only of crimes against peace 
received the death penalty. In his opinion, the Japanese accused 
should not be treated with less consideration than the German, and 
no one should be sentenced to death for crimes against peace.113 
Whether either of these views were the motivating forces for the 
Tribunal’s action, it is significant to note that the defendants 
sentenced to death had all been convicted of conventional war 
crimes. 

Immediately upon the pronouncement of the sentences ten days 
were granted to the defendants to appeal to the Supreme Com- 
mander from their convictions. On 24 November 1948, General 
MacArthur, after having consulted with the diplomatic repre- 
sentatives in Japan from each of the nations represented on the 
Far Eastern Commission, confirmed the convictions, and directed 
the sentences to be executed. 

Execution of the death sentences was deferred pending a de- 
cision of the Supreme Court of the United States. Immediately 
upon the confirmation of the sentences Hirota, Dohihara, Kido, 
Oka, Shimada and Togo filed motions for leave to file petitions for 
writs of habeas corpus in the Supreme Court. After argument, all 
motions were dismissed for want of jurisdiction.114 The last avenue 
of appeal was now closed, and a few days after the Supreme Court 
had announced its action, the death sentences imposed by the 
Tribunal were carried out. 


112 Roling Judgment, op. cit., p. 49. 
118 President’s Opinion, op. cit., pp. 14-17. 
114 Hirota v. MacArthur et al., 338 U.S. 197. 
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CONCLUSION 


Since the author’s task has been to trace the course and to 
delineate the issues of the Tokyo trial, he has refrained to the best 
of his ability from evaluation of the trial and the judgment. This 
does not mean, however, that he is without conviction on the 
fundamental issues or the merits of the trial. As one who par- 
ticipated as a member of the prosecution staff from beginning to 
end and who bears some responsibility for the outcome of the 
trial, he has deep and positive convictions as to its value. It may 
therefore not be entirely unwarranted for the author to state here 
at the end of this report what he considers the most important 
contribution of the Tokyo trial. 

The Tokyo judgment was not the product of the first flush of 
victory. More than three years had elapsed since active hostilities 
in the most devastating war in world history had ended. Already 
the psychological factors, which enable man to go forward even 
after the most harrowing experience, had begun to operate and to 
bring a measure of forgetting of the death and mutilation and 
destruction and chaos which had followed in the wake of the war. 
Already the Grand Alliance, which had brought the war to a suc- 
cessful conclusion and had dedicated itself to the eradication of 
war as the accumulation of all evil, had broken apart. New conflicts 
and new problems had arisen, and new alignments had been formed 
among the victors. 

It was therefore not surprising that in the darkening shadows of 
current events there were added to the voices of those who did not 
believe in the principles of the trial and who could see no illegality 
in war regardless of its aggressive character, the warnings of those 
who saw in the principles of Nuremberg and Tokyo a dangerous 
precedent which could be applied to our own leaders regardless of 
blame or guilt in the event we should lose a war. It was not sur- 
prising that it should be forgotten that the aggressor knows neither 
law nor principle and that his actions toward a defeated non- 
aggressor are determined solely by considerations of expediency 
for the promotion of his own aggressive design. Nor was it alto- 
gether unexpected that these new voices should fail to comprehend 
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that the assumptions of their argument negated the very base of 
all law and legal systems; and to remember that in every system of 
law there is always the inherent danger that the legal system might 
be perverted by the aggressor for his own aggressive purposes 
against the very persons whom the law was designed to protect — 
a danger which can be averted only by vigilance to maintain the 
internal strength of the law and the power of the law-abiding. 
Amidst the tensions of the new post-war conflicts the members 
of the Tribunal might have succumbed to a feeling that their task 
was a futile one. It is of the utmost significance that they did not 
succumb, but, even under the impact of events which might fore- 
shadow a conflict more horrible than the one just concluded, they 
elected to reaffirm as an act of faith, their conviction that war was 
not a necessary concomitant of international life and that acknowl- 
edged principles of law and justice were fully applicable to nations 
and their leaders. Whatever may be the ultimate decision on the 
merits of its judgment, perhaps the real significance of the work 


of the Tokyo Tribunal lies in this act of faith. 
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APPENDIX A 


HisToricAL MATERIALS 


The Tokyo records are divided into three main groups. The first 
group consists of the transcript of the record and the exhibits of the 
International Military Tribunal for the Far East. This contains in addi- 
tion to the testimony of sixteen of the defendants and hundreds of 
other principal witnesses, all the important Cabinet, Privy Council, 
Liaison Conference, Four Ministers Conference, Five Ministers Con- 
ference and Imperial Conference decisions. It also comprises Foreign 
Office and War Ministry plans, reports and communications and many 
other official documents as well as excerpts from the interrogations of 
the defendants and from the Kido Diary and the Saionji-Harada Mem- 
oirs. The record aggregates 48,288 pages of transcript and approximately 
30,000 pages of exhibits. 

Mimeographed copies of the entire transcript and the exhibits have 
been deposited with the Offices of the Adjutant General and the Judge 
Advocate General of the Department of the Army, the Library of 
Congress, the Law School of Harvard University, the University of 
California, Berkeley, and the Hoover Institute and Library on War, 
Revolution, and Peace at Stanford University. The English version 
of the transcript and exhibits has been microfilmed, and the microfilm 
has been deposited with the Historical Division, Adjutant General’s 
Office, Department of the Army. 

The second important body of historical materials consists of the re- 
jected documents. Although these materials were rejected as not being 
relevant to the issues before the Tribunal, part of them at least contains 
much important data for the historian and political scientist, particu- 
larly with respect to internal conditions in Japan and in China. To the 
writer’s knowledge, only three sets of this material have been pre- 
served. One set is part of the Tribunal’s official record which is presently 
under the control of the Historical Section, Adjutant General’s Office, 
Department of the Army. A second set is in the records of the Interna- 
tional Prosecution Section, also under the same control. The third set 
is in the collection of the Harvard Law School. 

The third group of important historical materials consists of the 
records of the International Prosecution Section, which are in the 
custody of the Historical Section, Adjutant General’s Office, Depart- 
ment of the Army. The principal items among these materials are the 
following: 
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(a) The pre-trial interrogations of the defendants and the interroga- 
tions of prospective witnesses conducted by the prosecution. Six sets 
of these interrogations exist. All are in English since the Japanese version 
was not recorded. One set of the defendants’ pre-trial interrogations is 


st in the official records of the trial. One complete set of all interrogations 
ie is in the collection of the Harvard Law School. All other copies are in 
i- the records of the International Prosecution Section. 

of (b) Additional Japanese official records. These include Cabinet, 


, Privy Council and Liaison Conference decisions. They also include 
- Foreign, War, and Navy Ministries’ plans, reports and correspondence 


n and governmental and court records dealing with militarist and ultra 
y nationalist organizations. The more important of these documents have 
f been microfilmed. This material has been analyzed and classified by the 
, prosecution. Copies of the Analysis Sheets prepared by the Document 
y Section for all prosecution documentation are in the Harvard, Cali- 


fornia and Stanford collections as well as in the records of the Interna- 

C tional Prosecution Section. 

. (c) Diaries and Memoirs. These consist of the Kido Diary, the 

f Saionji-Harada Memoirs and the Konoe Papers. The Kido Diary covers 

f all major political events from 1930 until the end of 1945. Only those 

passages relevant to the trial have been translated. The original Japanese 

text is among the Tribunal’s exhibits and microfilm copies are among 
the International Prosecution Section documents. 

The Saionji-Harada Memoirs previously discussed (page 535) con- 
tain approximately 3000 pages of materials covering all important 
political events and movements during the period 1930 to 1940. While 
the entire document has been translated into English, the translation 
is not wholly satisfactory. Both the translation and a copy of the Japa- 
nese original are in the files of the International Prosecution Section. 

The Konoe Papers were written by Prince Konoe after he had ceased 
being an active participant in the Japanese Government. In these docu- 
ments he sets forth his reasons for his policies and for the final downfall 
of his government. Although unfinished at the time of his suicide in 
December 1945, they shed, even in their fragmentary state, much light 
on an important period of Japanese history. 
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APPENDIX B 


Tue DEFENDANTS 


1. Araki, Sadao. A general of the Army, Araki was Inspector General 
of Military Training, one of the three major posts in the Japanese Army, 
at the time of the Mukden Incident in September 1931. From Decem- 
ber 1931 to January 1934, he was Minister of War in the Cabinets of 
Premiers Inukai and Saito. After serving on the Supreme War Council 
and in advisory military positions from the time of his retirement, he 
returned to the Cabinet as Education Minister in May 1938, and con- 
tinued to serve under Premiers Konoe and Hiranuma until August 
1939. Throughout his service he had been one of the strongest advocates 
and propagandists for a policy of aggressive expansion. 

2. Dohihara, Kenji. General Dohihara as Commander of the Special 
Service Section in Manchuria in September 1931 and as Mayor of 
Mukden had played an important part in planning, fomenting and 
carrying out the Mukden Incident. He was the active agent in separat- 
ing Manchuria from China and in expanding Japan’s aggression into 
North China. During the war in the Pacific he had been successively 
Commander-in-Chief Eastern Army in Japan, and Commander of the 
7th Area Army at Singapore, under which commands numerous atroci- 
ties had been carried out against allied personnel. He also, on several 
occasions, held posts in the Supreme War Council. 

3. Hashimoto, Kingoro. Hashimoto as a colonel in the Army had 
participated in the rape of Nanking and had commanded the forces 
which shelled the Ladybird and the Panay in 1937. He was the author 
of a large number of publications and speeches advocating aggressive 
war, and was a leading figure in a number of societies for the instigation 
of army control over politics and the furtherance of aggressive warfare. 
He was a principal promoter of a number of plots designed to remove 
from office those opposed to his aggressive policies and to replace them 
with known adherents to the cause of aggression. 

4. Hata, Shunroku. This defendant was a high ranking officer in the 
Army and had been Commander-in-Chief of the Expeditionary Force 
in Central China in 1938, and Commander-in-Chief of the Expeditionary 
Force in China from March 1941 to June 1944. In addition, he had served 
as Chief Aide de Camp to the Emperor in 1939 and as War Minister 
in the Abe Cabinet during 1939-40. He also held other important 
offices throughout the period on the Supreme Military Council and 
Board of Field Marshals and Fleet Admirals. 
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5. Hiranuma, Kiichiro. This defendant, former Chief Justice of 
Japan, was the founder of the Kokuhonsha, “a patriotic” society, and 
served as its president from 1926 to 1938. From 1924 to 1939 he served 
in the Privy Council, being Vice-President of the body from 1926 to 
1936 and President from 1936 to 1939. He was Prime Minister from 
January to August 1938, and served in the second Konoe Cabinet as 
: Minister Without Portfolio, Home Minister and Vice-Premier. In 1945 
: he again became President of the Privy Council. 
6. Hirota, Koki. Baron Hirota was Japan’s Foreign Minister through- 
out the Saito and Okada Cabinets from September 1933 to March 
1936, and later in the first Konoe Cabinet from June 1937 to May 
1938. He was Prime Minister of Japan from March 1936 to Feb- 
ruary 1937, serving part of the time concurrently as his own Foreign 
Minister. 
7. Hoshino, Naoki. From 1932 to July 1940, this defendant occupied 
a series of important posts as the chief Japanese civilian official in the 
Japanese Government for Manchuria. From July 1940 to April 1941 
he was President of the Planning Board and Minister Without Portfolio 
in the second Konoe Cabinet. He served in the Tojo Cabinet as Chief 
Cabinet Secretary from October 1941 to July 1944. 
8. Itagaki, Seishiro. From 1929 to 1937 this general officer of the 
Army occupied several important military posts, including that of Chief 
of Staff in the Kwantung Army and in the Japanese forces in China 
proper. He was War Minister and President of the Manchurian Affairs 
Bureau from June 1938 to August 1939 in the first Konoe and Hiranuma 
Cabinets. In September 1939 he became Chief of Staff of the Japanese 
Army in China, remaining in that post until July 1941, when he became 
Commander of the Japanese Army in Korea. In April 1945 he became 
Commander of the 7th Area Army in Singapore, which post he held at 
the conclusion of the war. 
g. Kaya, Okinori. Kaya was Minister of Finance in the first Konoe 
Cabinet from June 1937 to May 1938, and in the Tojo Cabinet from 
October 1941 to February 1944. From 1939 to 1941 he was President 
of the North China Development Company, one of the main organs 
for Japanese exploitation of occupied China. 
10. Kido, Koichi. Kido was from 1930 to 1937 Chief Secretary to the 
Lord Keeper of the Privy Seal. In the years 1937 to 1939 he served 
successively as Education Minister, Welfare Minister and Home Minis- 
ter in the first Konoe and Hiranuma Cabinets. From 1940 to 1945 he 
was the Lord Keeper of the Privy Seal, the chief confidential advisor 
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to the Emperor and the official charged with the selection of the new 
Prime Minister upon the fall of a Cabinet. 

11. Kimura, Heitaro. This general officer of the Army was Chief of 
Staff of the Kwantung Army from October 1940 to April 1941. In 
April 1941 he joined the second Konoe Cabinet as Vice-Minister of 
War and retained the post throughout the third Konoe and Tojo 
Cabinets until March 1943 where he served for a period as a War Coun- 
cillor. In August 1944 he became Commander-in-Chief of the Japanese 
Army in Burma, remaining in that post until the end of the war. 

12. Koiso, Kuniaki. An army general, Koiso served as Director of the 
Military Affairs Bureau of the War Ministry from 1930 to 1932. He was 
Vice-Minister of War in 1932 in the Inukai Cabinet. From August 1932 
to March 1934 he was Chief of Staff of the Kwantung Army, and from 
1934 to 1936 Commander of the Japanese Army in Korea. In 1939 
and 1940 he served as Overseas Minister in the Hiranuma and Yonai 
Cabinets and from May 1942 to July 1944 as Governor-General of Korea 
when he became Prime Minister, resigning in April 1945. 

13. Matsui, Iwane. An army general, Matsui had been, from 1931 to 
1933, the Representative of the Japanese Army at the Geneva Con- 
ference. From March 1933 he served on the Supreme War Council and 
from July 1938 to January 1940 he was a member of the Cabinet Ad- 
visory Council. From October 1937 to February 1938 he was Com- 
mander-in-Chief of the Japanese Forces in Central China. He played 
an active role as either founder, officer or advisor of a number of “‘patri- 
otic’’ societies advocating a program of aggressive war. 

14. Matsuoka, Yosuke. A career Foreign Office officer, Matsuoka 
was Chief Delegate to the League of Nations Assembly in 1933 when 
Japan quit the League. From 1935 to 1939 he was President of the 
South Manchurian Railway, a Japanese agency which played a large 
part in the exploitation of Manchuria. After serving in the Cabinet 
Advisory Council, he became Foreign Minister in the Second Konoe 
Cabinet from July 1940 to July 1941, during which time he engineered 
the Tripartite Pact with Germany and Italy. As an author and public 
speaker he advocated openly and broadly a program of militarism and 
aggression. Shortly after the opening of the trial Matsuoka died and his 
name was deleted from the list of defendants. 

15. Minami, Jiro. An army general, Minami was War Minister in the 
Wakatsuki Cabinet from April to December 1931, and held that posi- 
tion when the aggression against Manchuria first began. After serving 
on the Supreme War Council from 1931 to 1934, he served as Com- 
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mander-in-Chief, Kwantung Army, Ambassador to Manchukuo, and 
Kwantung Governor-General from 1934 to 1936. He was Governor- 
General of Korea from 1936 to 1942 and a Member of the Privy Council 
from 1942 to 1945. 

16. Muto, Akira. An army general, Muto, after having served in 
various responsible capacities in the War Ministry, the General Staff 
and with the Kwantung and Central China Armies, became in October 
1939 Chief of the Military Affairs Bureau. He held this post until April 
1942, acting as right-hand-man to General Tojo. In June 1943 he was 
placed in command of the 2nd Guards Division in Sumatra. In October 
1944 he became Chief of Staff of the 14th Area Army in the Philippines, 
then under the command of General Yamashita. 

17. Nagano, Osumi. An admiral in the Navy, Nagano had been Vice- 
Chief of the Naval General Staff in 1930, Delegate to the Geneva Naval 
Conference in 1931 to 1933, a Member of the Supreme War Council in 
1933, and Chief Delegate to the London Naval Conference in 1935. He 
was Navy Minister in the Hirota Cabinet from March 1936 to February 
1937. In 1937 he became Commander-in-Chief of the Combined Fleet. 
During 1940 he was again a member of the Supreme War Council. In 
April 1941 he became Chief of Naval General Staff and in February 
1944 he relinquished that post to become Supreme Naval Adviser to 
the Emperor. Nagano died during the course of the trial. 

18. Oka, Takasumi. An admiral in the Navy, Oka had been Section 
Chief of the General and Military Affairs Bureau of the Navy from 
1938 to 1940, and Chief of that Bureau from October 1940 to July 1944. 
In July 1944 he became Vice-Navy Minister in the Koiso Cabinet. In 
September 1944 he became Commander-in-Chief of the Chinkai 
(Korea) Naval Station. 

19. Okawa, Shumei. Okawa did not at any time hold an important 
responsible government position. However, he was the intellectual 
leader behind Japan’s entire aggressive program and wrote and spoke 
widely advocating aggressive war and the expulsion by force of the 
white race from Asia. At the arraignment of the defendants Okawa 
was removed from the dock for mental examination because of his 

, obstreperous conduct in the court room. The psychiatrists concluded 
that he was temporarily insane. When, at the conclusion of the prosecu- 
tion case, it was reported that he had not yet fully recovered, the Tri- 
bunal ruled that his case would not be considered. 

20. Oshima, Hiroshi. An army general, Oshima was Military Attaché 
to the Japanese Embassy in Berlin from March 1934 to October 1938. 
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In October 1938, after resigning from the Army, he was appointed Am- 
bassador to Berlin and served until recalled in December 1939. In De- 
cember 1940 he was again appointed Ambassador to Germany and 
served until Germany collapsed in April 1945. 

21. Sato, Kenryo. A general of the Army, Sato, after holding various 
military posts became a Member of the Planning Board in 1937. From 
February 1941 to April 1942, he was Chief of the Military Affairs Sec- 
tion of the Military Affairs Bureau of the War Ministry and from April 
1942 to December 1944 he was Chief of the Military Affairs Bureau 
of the War Ministry. In December 1944, he became Assistant Chief of 
Staff of the China Expeditionary Forces. In April 1945 he was ap- 
pointed Commander of the 37th Division in Indo-China. 

22. Shigemitsu, Mamoru. A career Foreign Ministry official, Shige- 
mitsu was Ambassador to China in 1931 and 1932, Chief of a Depart- 
ment in the Foreign Ministry from 1934 to 1936, Ambassador to the 
Soviet Union fiom August 1936 to September 1938, Ambassador to 
Great Britain from September 1938 to February 1941, and Ambassador 
to the Nanking Puppet Government from February 1941 to April 
1943. Between April 1943 and July 1944 he was Foreign Minister in 
the Tojo Cabinet, and from July 1944 to April 1945, he was Foreign 
Minister and Minister for Greater East Asia in the Koiso Cabinet. In 
September 1945 he was one of two plenipotentiaries to sign the surrender 
instrument on behalf of Japan. 

23. Shimada, Shigetaro. A Navy admiral, Shimada was Vice-Chief of 
the Naval General Staff from 1935 to December 1937, when he became 
Commander of the Second Fleet. From May 1940 he commanded the 
China Fleet. In October 1941 he joined the Tojo Cabinet as Navy 
Minister and in Febrvary 1944 assumed the additional duty of Chief 
of the Naval General Staff. He resigned both posts in July 1944. From 
1944 he served on the Supreme War Council. 

24. Shiratori, Toshio. A career Foreign Ministry official, Shiratori 
was Chief of the Information Bureau of the Foreign Office from 1929 
to June 1933. After serving as Minister to the Scandinavian countries 
from 1933 to 1937, in 1938 he became Ambassador to Italy. Leaving 
Italy in 1940 he became an Advisor to the Japanese Foreign Office. 
Shiratori wrote widely and was an advocate and propagandist for the 
“‘New Order in Asia”’ and the necessity of a world conflict to obtain it. 

25. Suzuki, Teiichi. An Army general, Suzuki, after holding various 
military posts became Chief of the Political Affairs Division of the China 
Affairs Board in December 1938, retaining that post until April 1941. 
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From April 1941 to October 1943 he was President of the Cabinet 
Planning Board and Minister Without Portfolio in the later Konoe 
and Tojo Cabinets. From November 1943 to September 1944 he filled 
the post of Cabinet Advisor. 

26. Togo, Shigenori. A career Foreign Office official, Togo became 
Ambassador to Germany in October 1937 and Ambassador to the Soviet 
Union in October 1938. From October 1941 to September 1942, he 
was Foreign Minister and Minister for Overseas Affairs in the Tojo 
Cabinet. In April 1945 he joined the Cabinet of Prime Minister Suzuki 
as Foreign Minister and Minister of Greater East Asia. 

27. Tojo, Hideki. An Army general, Tojo in 1935 became Com- 
mander of the Military Police of the Kwantung Army. In 1937 and 
1938 he was Chief of Staff of that Army. From May to December 1938 
he served as Vice-Minister of War in the first Konoe Cabinet. In July 
1940, after a tour of duty as Director-General of Military Aviation, he 
became War Minister in the later Konoe Cabinets. In October 1941, he 
became Prime Minister, holding at all times concurrently the post of 
War Minister. At various times he also held concurrently the portfolios 
for the Home Ministry, the Foreign Ministry, and the Munitions 
Ministry. In February 1944 he assumed in addition the duties of the 
Chief of the Army Generai Staff. In July 1944, he resigned all offices. 

28. Umezu, Yoshijiro. An Army general, Umezu was Chief of the 
General Affairs Department of the Army General Staff from 1931 to 
1934. In 1934 he assumed command of the Japanese Forces in China. 
From March 1936 to May 1938 he served as Vice-War Minister in the 
Hirota, Hayashi and first Konoe Cabinets. From 1939 to 1944 he was 
Commander of the Kwantung Army and Ambassador to Manchukuo. 
From July 1944 to the close of the war he was Chief of the Army General 
Staff. In September 1945 he was one of the plenipotentiaries to sign the 
Instrument of Surrender. 
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APPENDIX C 


SUMMARY OF THE FINAL JUDGMENT 
INTERNATIONAL MILITARY TRIBUNAL FOR THE FAR EAst 


Count 31 32 33 35 36 54 5 Sentence 
ARAKI Life Inaprisonment 
DOHIHARA Hangin 


HASHIMOTO Life Imprisonment 
HATA Life Imprisonment 
HIRANUMA Life Imprisonment 
HIROTA Hanging 
HOSHINO Life Imprisonment 
ITAGAKI Hanging 

KAYA Life Imprisonment 
KIDO A Life Imprisonment 
KIMURA Hanging 

KOISO Life Imprisonment 
MATSUI A Hanging 

MINAMI Life Imprisonment 
MUTO Hangi 

OKA Life Impriso nmment 
OSHIMA Life Imprisonment 
SATO Life Imprisonment 


SHIGEMITSU GA 7 Years Imprisonment 
SHIMADA Life Imprisonment 
SHIRATORI Life Imprisonment 
SUZUKI A Life Imprisonment 


TOGO 20 Years Imprisonment 
TOJO Han 


UMEZU Life Imprisonment 
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KEY: Blank — Not indicated on the count. 
G —Guilty. 
A —Acquitted. 
OQ —Charged but no finding made by the Tribunal. 


Count 1 — The Over-all Conspiracy. 

Count 27 — Waging war against China. 

Count 29 — Waging war against the United States. 

Count 31 — Waging war against the British Commonwealth. 

Count 32 — Waging war against the Netherlands. 

Count 33 — Waging war against France. 

Count 35 — Waging war against USSR at Lake Khassan. 

Count 36 — Waging war against USSR at Nomonhan. 

Count 54 — Ordering, authorizing or permitting atrocities. 

Count 55 — Disregard of duty to secure observance of and 
prevent breaches of Laws of War. 
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